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1155a 


1 



1035 

So/rp 

1 


McMullen - direct 

2pmr2 

2 






DIRECT 

EXAMINATION 


3 

BY MR. 

LEONE 

(Cont'd): 


4 


0 

When were they taken? 


5 


A 

I don't know. Sometime during the summer 


6 

of 1972. They were taken upstate. 


7 


Q 

In 1972? 


8 


A 

Yes, I believe so. 


9 


0 

That was a year — 


10 


A 

I'm sorry. They were taken just shortly be- 


11 

fore Harold 

^oberman was interviewed — I believe they were 


12 

taken 

the summer of 


13 



THE COURT: Allen Goberman? 


14 



THF. WTT’JPSS• Harold nun wu interview 


15 


the day before and I got a hold of Allen the very 


16 


next 

day. I think they were taken in July or August 


17 


of 1973 by another police agency. 


18 


Q 

In July or August? 


19 


A 

Yes, sir, I believe so. They were taken at th 


20 

Monticello Racetrack. 


21 


Q 

At whose direction were they taken? 


22 


A 

I don't know. I don'tknow those circumstance 


23 

If you 

want 

to know what was told to me — 


24 


Q 

Yes. 


25 


A 

These photographs wore sent down to use by — 
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1156a 

2 McMullen - direct 

whatever police agencies took taem at the Monticello j*ace-| 
track. They said tnese are Co1o?ujo people anu they wanted 
us to identify tne people in tae photographs. 

,’as that in connection witn this case? 

A Ho, sir, it was not at all. 

iow, when, if ever, did you come into possession 
of a picture or rougahot or whatever of Alpaonse Merolla? 

A The next tirae I had a picture or a mug snot 

of Alphonse Merolla was when 1 took the mugshot of Alphonse 
Merolla the date of his arrest. 


.j Again, when you went to see Allen Goberman 

for the purpose of seeing whether or not he could identify 
Alphonse — that was your purpose whether or not he could 
identify Alphonse Merolla; isn't that correct? 

THK COUET: bell, maybe — it may be at this 
point Mr. — 

q It was your purpose whether or not Allen 

Goberman could identify the person that iiarold Goberman 
identified two days earlier; is that correct? 

A Yes. That'8 correct, to find out if Allen 

Goberman could identify the sane inuividual a9 harold 
Goberman identified previous. 

Q harolu Goberman identified Alphonse Merolla 


wno he referred to an Fat .iicky? 




♦ 


1 
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, 1 

3 McMullen - direct 


2 

A Correct. 


3 

'i'Ul'. COURT: Did you at that time have any Idea 


4 

as to what tne nan's name was? L)o you reaenber? 


5 

TiiK wrriLSSr I believe, your honor, what is 


6 

the information from the other police agency.--It 


7 

r.ay have been tne Monticollo Police Department—that 


8 

one of the individuals was Alphone Merolla. 


9 

When that information was received by my 


10 

supervisor in the hew York office, he suggested we 


11 

did not know the identify of all the individuals 


12 

in this case at that time, that there was an Individ 

to 

13 

ual in that photograph with the name of Alphonse 


14 

Merolla,to send tnem out to me to find out if he 


15 

was in fact identical to someone in the case. 


16 

-j i MR. iiDOilK: 


17 

As a natter of fact, in your 302 report which 


18 

i3 oaten August 24, 1973, you refer to the individual 


19 

picked out by darolu Goberman a3 Alphonse Merolla; is tnat 


20 

rignt? 


21 

n That’3 right. 


; 22 

You knew his name? 


23 

A Right, I knew his nai~e. I know there was 


24 

Alphonse Merolla in the photograph. 


25 

And you kriew his date of birth? 



\ 
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4 


McMullen - direct 

Fron a Department of Mo ter Vehicle c 1\qck 


I made fciat day. 

j you knew wao you were talkinga-»out in t»iis 

picture; right? You knew the person identified to you as 
Fat dicky was Alphonse Ilerolla and you knew his cate of 
"birth? 

* 

A Yea, sir, that's correct. 

q Did you make any attempt before you went to 

see Allen Goberman to get a mugshot anu to get other 
pictures of. other people who bore some fair resemblance 
to the person you were asking Allen Goberman to identify? 

A I made an attempt to find out if he had a 

police record and I don't believe we had a positive return 
from the police department on available mugshots of Alphonse 
Merolla. 


I made no other attempt to obtain any photo¬ 
graphs of him or any other individuals for display purposes 
q Did you make an attempt to locate a photogra] 

of Alphonse Merolla from the Fill — 

A From the FBI — well, there wasn't any avail 


ih 


able. 


q Did you make any attempts to? 

A I certainly did. 

.** You did? 
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1159a 

5 McMullen - direct 

A Yea, air. 

:j where did this interview with Mr. Allen Goberajut 

take place? 

A It took place in hi3 office which is located 

in the casement of his home at 394 doffman Wane in llauppaug|a, 
!Jew York. 

2 tsow long did this interview take place? 

A I would say approximately five to ten minutek 


that's all. 

Q Five to 10 minute3? 

A Very brief. 

U would you tell us as beet as you recollect 

what you said to Allen Gobe no an and what he said to you? 

A Yes. I introduced uyself and I said that 

X have two photographs that I would like him to look at 
and could he identify anyone in the photographs that was 
present on June 5th and I gave him tna photographs and 
he looked through them and identified the photographs of 
Alphonse Merolla. 

q Tell us what he said. 

A lie said this fellow was there. I asked 

him if he knew his name, he said no, but he said he was 
there. 

Q L )id you then inform ;lr. Allen Gobenaan what 




t 


) 
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1 

1040 

6 McMullen - direct 


2 

this fellows name was in the course of your conversation? 


3 

A I don't recall if 1 did or not, Mr. jueone. 

i 


4 

Q Did you ask Mr. Allen Goberman any other ques¬ 


5 

tions concerning this incident? 


6 

A Mo, sir, I did not. 


7 

Q Mone at all? 


8 

A Uo, sir. lie was very busy, he was getting 


9 

a — business, and he was extremely busy and I excused 


10 

myself. 


11 

Q You said the conversation took at least five 


12 

. 

or 10 minutes. 


13 

what you described to us, 1 think you will 


' 14 

agree, described 15 seconds. 


15 

A Yes, sir. I introduced myself and asked how 


16 

things were going, be said fine. 1 said I wanted to show 


17 

him some photographs and he said fine. 


18 

Maybe if I said five to 10 minutes, I may 


19 

be inaccurate. 


20 



21 

4C fols. 

(Continued on next page.) 


22 



23 



24 



25 

1 



I 
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1 McMullen-direct 1041 

DIRECT EXAMINATION 

DY MR. LEONE: (Continued) 

Q Would you say it took 30 seconds? 

A No, we exchanged amenities. I an sure I asked 

hie how he physically was doing and his business and what 
he was doing at that tiae and I believe he showed ae a struc 
tural drawing and explaining to ae how he creates a bid for 
the job and that he was very busy and he was doing this 
bid and in the process of costing out the business. 

q Did you ask Mr. Goberaan on how many occasions 

he had seen this person that he identified? 

A I think from previous interviews he aentioned 

that he had only seen him one tine. > 

Q One tine? 

A I believe so. 

Q In that office? 

A On that date in the office. 

0 Did you ask Mz. Goberaan, what if anything 

he had seen this individual who he had just picked out 
froa this photograph, doing, if anything at that tine? 

A No, I never asked hin specifically what this 

individual had done on a particular occasion, no, sir. 

He had related to ae previously what he says was his 
best recollection of June 5th and I assuaed that what he 
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1 


McMullen-direct 1042 

2 

told ne previously still stood — you know was still 

3 

correct. 


4 

0 

What had he told you previously? 

5 

A 

Well, if I could revew my 302 of the first 

6 

interview — 


7 

Q 

You can't tell us of your own recollection? 

8 

A 

No, six* I haven't looked at it for awhile. 

9 

Q 

Did you at any time before you showed this 

10 

man these pictures, get or ask for a description of the 

11 

people what 

he saw in that room? 

12 

A 

I believe I did. 

13 

Q 

At that interview? 

14 

A 

This interview? 

15 

A 

Yes. 

16 

A 

No, sir* I did not. 

17 

Q 

At some prior interview? 

18 

A 

Yes, sir. 

19 

0 

So that it is your testimony that at this 

i 

interview Mr. Goberaan simply identified the person in 

21 

this photograph as being at the McNamara site on June 

22 

the 5th? 


23 

A 

That is correct. 

24 

Q 

Correct. That you did not ask him what if 


25 


lything the nan did? 








V 
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McMullen-direct 1044 

G Agent McMullen, I ehow you these two photo¬ 

graphs which you have said are pretty much the same. 

A Yes, sir. 

Q I ask you whether or not you can see more — 

the faces of more than two people in that photograph? 

A I can only see the faces of two individuals 

in this photograph? 

Q The individual sitting next to Alphonse Merolla, 

can you describe him for the record, please? 

A He is an older man, maybe in his fifties, dark 

hair, possibly stocky wearing a sweater, what appears to 
be a sweater and a dark colored shirt and he has his hands 
together, you know, leaning on his elbows at the table. 

0 The second group of two photographs, how many 

of the faces can be seen of the people in those photographs? 

A Three, sir. 

Q Would you describe the face of the man sitting 

next to Alphonse Merolla in those photographs. Is it the 
sasw man that you have just described to us as being 
approximately 50 years old? 

A Yes, it is. 

Q Is there someone else's face? 

A Yes, sir. 

How old or how would you describe that person? 


25 


0 
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McMullen-direct 1045 

A A fellow with derk hair, on the long side, 

judging from this photograph, I would say he is heavy-set — 
THE COURT: What did you say? 

A Heavy-set, heavy, sir. And I would say that 

he is approximately 30 to 35 years of age. 

0 We are talking about the gentleman who in the 

photograph appears to be opposite the other two people that 
you have described, is that correct? 

A That is correct. 

Q Have you been able to identify who these 

gentlemen are? 

A Ho, sir, I have not. 

Q Now, the person that you have depicted as 

being approximately 35 years old, sitting opposite Alphonse 
Merolla and the 50 year-old gent.lemsn, looking at the photo* 
graph, can you see anything more thnn a side view of that 
person's face? 

A No, just the profile view. I can't see any¬ 

more, except for the shoulders. 

Q Yes, shoulders and side of the face and he is 

facing Alphonse Merolla and the 50 year-old man in the 
photographs? 

A Yes, sir. 

MR. LEONE: Just one question and that will 






/ 
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1167a 1047 

, 1 

THE COURT: I guess this is strictly Mr. Leone's| 

2 

business from your point of view? 


3 

MR. GILLEN: Right. 


4 

THE COURT: I guess it is up to you now. 


5 

EXAMINATION BY MR. RITCHIE: 


6 

Q Would you say the nost prominent feature on 


7 

Mr. Alphonse Merolla is the stomach? 


8 

A Yes, sir, I have to make that observation. 


9 

Q From any of these four photographs, in any of 


10 

these four photographs, is Mr. Merolla's stomach featured? 


11 

A Partly in two of the photographs. Those two 


12 

photographs where there are only three individuals in it, yes. 


13 

Q They are partial or full view? 


14 

A Partial view. 


15 

Q He is sitting down? 


16 

A Yes. 


17 

Q At the time the initial interview of Allen 


18 

Goberman, were you aware of the identity of the person he 


19 

described as a short, fat individual? 


20 

% 

A No, I wasn't. 


21 

MR. LEONE: Could I have that repeated, please. 


22 

(Whereupon, the last question and answer were 


23 

read by the reporter.) 


24 

Q Did you show Mr. Goberman a number of photograpl 

is 

25 

at that time? 
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1 McMillan 1048 

A I believe I did. 

MR. RITCHIEi Can you mark this? This haB been 
previously marked as Government's Exhibit 25 for 
Identification in the prior trial. 

THE CLERK: Now marked as Government's Exhibit, 
hearing exhibit 1. 

(So marked.) 

Q Were these photographs shown to Mr. Allen 

Goberman? 

THE CLERK: That is Government, Government 
Hearing Exhibit 1. 

A I don't recall if they were or not, Mr. Ritchie. 

THE COURT: You don't recall? 

THE WITNESS: I don'* recall if they were shown 
to Allen Goberman or not. 

MR. RITCHIE: I have no further questions. 

Well — 

MR. FISCHETTI: May I see those photographs? 

MR. RITCHIE: Yes. 

MR. FISCHETTI: Are you finished, Mr. Ritchie? 
MR. RITCHIE: I believe I am, yes. 

EXAMINATION BY 
MR. FISCHETTI: 

Q These photographs, Mr. McMillan, just shown to 


/ 


<4- 
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1 

3 McMillan 10 ' 1J 


2 

• 

you by Mr. Ritchie which iiave a tag on the envelope listing it 


3 

as Government's Exhibit 1, directing your attention to those 


4 

photographs, were those photographs that you showed to 


5 

| Mr. Allen Goberman on or about October 13, 1972? 


6 

A I don’t recall unless I look at a 302. 


7 

Q Please do. 


8 

Again showing you your 302, marked 3500-22, an inter¬ 


9 

view reportedly of Hr. Goboman taken 10/13/72, and directing 


10 

your attention to approximately the middle paragraph. 


11 

Doesn't it say there on that day you showed photographa 


12 

to Mr. All on Goberman? 


13 

A (Uo response.) 


14 

Q Let me ask it thi3 way, doesn't your report 


15 

indicate there on that occasion Mr. Allen Goberman identified 


16 

a photograph of Mr. John DeLiso? 


17 

A Yes. 


18 

a And this envelope which contains those pictures 


19 

bears handwriting, does it not? 


20 

A Yes. 


21 

Q Is that your handwriting? 


22 

A Yes. 


23 

Q Is there a printed item on that envelope saying* 


24 

"description"? 


25 

A Yes. 









1170a 

4 McMillan 1050 

0 Would you read what it says under the word 

"description," in your handwriting. 

A Yes, I will. Photographs shown to Garry Traibbi, 

and Harry Gobeman on 9/19/72. 

0 Viewing those photographs, would you find the 

photograph in there, if one exists, of John DeLiso? 

A Yes, there is one here. 

0 Can you tell me now whether this array of 

photographs was the sane array of photograph® shown to Allen 
Goberman indicated in your report of 10/13/727 

A Yes, I believe it was. I looked at these and 

the report, I remember the interview and the circumstances 
under which Allen Goberman identified John DeLiso from the 
group of these photographs. 

MR. FISCHETTI: I have nothing further. 

MS. SELTZER: In that same 302, I believe it 
saya that the agents showed photographs and Alphonse 
M. Merolla was identified. 


MR. 

RITCHIE: 

Yes. 



MS. 

SELTZER: 

The 

same — 


MR. 

RITCHIE: 

This 

is the 

same array. 

MS. 

SELTZER: 

Your 

Honor, 

I was not present at 


the last trial. 

MR. LEONE: May I just say at this time I have 










1171a 
McMi1lan 


1051 


no further questions of the witness. 

MS. SELTZER: lias there a hearing helcf at the 
last trial? 

MR. RITCHIE: There was. 

MS. SELTZER: As to the identification? 

?1R. RITCHIE: There was no question directed 
towards Mr. Allen Goberman at the last trial. He made 
an in-court Identification of John DeLiso and Alphonse 
M. Meroll a. 

Your Honor, I would like to know — is your 
Honor prepared for argument yet? 

THE COURT: Yes. 

MS. SELTZER: I would ask Mr. McMillan if this 
is the sane array shown to Allen Goberman in which he 
identified Alphone Merolla. 

THE WITNESS: I believe so. 

MS. SELTZER: Do you know it to be a fact or 
were there any other pictures shown to him? 

THE WITNESS: No, there were no other photograpl 
of Alphonse Merolla available. 

MS. SELTZER: I have no further questions. 

THE COURT: I take it, gentlemen, that these 
three photographs were in Government's Exhibit 1 et ti» 
time of the first interview with Mr. McMillan, had witi 


/ 
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McMillan 1052 

Allen Go barman? 

MR. RITCHIE: That waa my point. 

MR. LEONE: What three? 

TOE COURT: These three (indicating). 

MR. LEONE: 1972. yes, sir. 

TOE COURT: So that that makes it seem as though 
on some basis or other pictures of some fat men were 
included in the array? 

TOE WITNESS: Yes, sir. But the identification 
of John DeLiso or. this instance was made by Allen 
Goberman. He made the co mme n t he knew the individual 
y««s before and had known him for years. 

THE COURT: So that that was not based oi* any — 

THE WITOES8: His sole identification of John 
DeLiso was not based on the photographs but past 
association. 


THE COURT: I am after anothing thing. I am 
asking why these three men who bear not the slightest 
resemblance of John DeLiso was included in the array. 

THE WITNESS: Because at the time of the inter- 
T ^ BV °* Allen Goberman we did not have the naans of 
all the individuals involved in this case. 

THE COURT: Was this — was this included as 
responsive to a description as one of the men being 






I 


,*v 
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McMullen 1053 

very heavy? 

THE WITNESS: Yea. And by virtue of the fact 
I knew these individuals you see are associated in 
some degree with Alphone M. Merolla and I knew these 
are individuals who visited hist at his hone. They were 
included to find out if the witness for the Government 
could also identify any of these individuals as par¬ 
ticipating with the others in the case. 

THE COURT: They are man , what I guess — they 
are NYS numbers on the back? 

THE WITNESS: Yes. 

THE COURT: T270661AX. 

THE WITNESS: That means that photograph was 
£il*d in the file for this particular case. 

THE COURT: I see. I don't know how else to 
identify the three except by description. These are 
three men markedly heavy — 

THE WITNESS: Yes. I know the names of these 
individuals if you want it. 

THE COURT: One is USM2161, a color Polaroid. 

MR. RITCHIE: That is Philip DeGuw*die, your 

Honor. 

THE COURT: The other one is FBI, P.T. DeGuardlL. 



25 


The other one is C. Vitall. 
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intentionally, your Honor, but your Honor knows the 
argument, it impresses in the witness* mind unfairly 
the likeness of this defendant. 

THE COURT: Yes. 

What do you say, Mr. Ritchie? 

MR. RITCHIE: Your Honor, I believe that we have 
to look at this display to Mr. Allen Goberman in light 
of the investigation to that date. To that date 
Mr. Goberman had been shown other photographs of heavy- 
set individuals who fit the basic description of fat, 
short, thirties, and let's say look like Italian, and 
Mr. Goberman failed to identify those individuals. 

In a sense while shown one photograph at a time, 
he was also in a sense shown a number of Italian 
individuals of a certain weight and certain height and 
certain age. And he had previously not identified 
other individuals of that general physical descrip¬ 
tion. 

At the tine that fir. McMullen came into posses¬ 
sion of the photographs, the individual Alphone Merolln 
had not been identified as part of this alleged 
extortion. I believe that the testimony was one day 
before Mr. Uarold Goberman who identified him — and 
then Harold Goberman's identification that there was 
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no identification of thin 3hort, fat, ihs individual. 
I’h** only photograph Mr. McMullen ha ] a possible 


suspect of a photograph Oiat is not of the type that 
is amenable to multiplication of similar photographs 
of similar individuals. The TUI and any law enforce¬ 
ment .money maintains i asically one type of photograph 
that is a so-called mugshot. To have Include this 
photograph with nugshots I think would have been 
totally suggestive right there. A totally suggestive 
type of photograph and it would nave called attention 

J 

to it ri-rht away. 

I don't think there was a realistic choice to 
present a multiplicity of similar type pictures. I 
think without any hesitation on .ir. Goberman's part, 
since it was without hesitation it was a good identi¬ 
fication. Mr. Goberman previously haJ identified 
five individuals as having been present in that room. 
All of the defendants on trial the last tine except 
for Angelo — 


MR. RHONE: Pour. 

MR. RITCHIE: do, I )>elieve five. Perhaps I am 
wrong and I won't press that. hut I do believe that 
the Court shoul ' in any event see if Mr. Allen Gobenaan 
can make an in-court identification. He saw the 





1177a 


, u .. 1056a 

McMullen 

photographs once. We can put him cn the stand and I 
believe he can testify he saw a set of photographs 
only once. 


MR. LEONE: When? 

MR. RITCHIE: At the tine of the 302. 
(Continued on next page.) 
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MR. LEONE: Sir, I don't mean to interrupt, 
but I would like to speak to one thing. I think 
this case, the facts beina as they are, I think the 
agent or the RBI or the government, had an obligation 
and a duty at that ooint in the investiaation to 
see to it that some kind of a fair lineup wa9 held. 

THE COURT: If there was an arrest — 

MR. LEONE: Yes. 

Or, if that was not feasible at the time, at 
least, being they only learned the man’s identitv a 
day or two before, tried to get a raua shot of thi3 
defendant so that they could include it with other 
photographs of people of similar build, heiaht, to 
see whether or not then, Nr. Oobertnan would have 
said, I am sure it is the one, rather than show him 
what really amounts to a single picture, a photograph 
of Alphonse Merolla. 

I think they had a duty and obligation and 
there has been no reason shown why this could not 
wait, since it was a matter of such importance, 
an identification of an individual who the agent 
informs Mr. Ooberman claims, only 9 aw on one 
occasion. That being June, 19 72. 

I need not go into the possibility of 


o 
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mis-identification under those circumstances. I 
think it was important enough at that time to try to 
aet a mug shot even if it took another week. They 
knew the man's name. I think they were duty-bound 
at that point to have some kind of a fair lineup. 

If it was a case where he clained to have known 
Alphone Merolla on other occasions, it would he a 
different situation, but this was iust to make sure 
this was the person we are talking about. But this 
was a classic identification situation, and I think 
they had a duty hero. Judge, to he a little more 
careful than they were. 

I think they "'ust suffer the consequences. 
There was no reason shown for this. The man was not 
arrested until months later. 

MR. RITCHIE: Your Honor, I believe that -- 
he had previously been shown photographs. This is 
the type of photoqraph not particularly amenable to— 

THE COURT: T heard that. 

MR. RITCHIE: I believe that Mr. McMullen 
has stated he attempted to secure further photographs 
from the PBI and he was not able to do so. There 
was no mug shot of Alphonse Merolla on trial. It 
isn't your normal situation. 
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With respect to Alphonse Merolla, there was a 
mug shot available and a disolay was shewn. In this 

case, with the candid photograph, it is difficult 
to produce such a photograoh. 

THE COURT: I understand. 

MR. RITCHIE: It was a year after — the 
Government had been seekino to identify for a year, 
to identify this last individual, and had not been 

able to do so. 

And — well, I have nothing further. 

THE COURT: Well, the facts appear to be that 
the pictures that were shown to Mr. Allan Ooberman-- 
was that in August? 

MR. RITCHIE: August 24th. 

THE WITNESS: No, October 13, 1972. 

THE COURT: No. 

THE WITNESS: I'm sorry. 

MR. RITCHIE: August 24, 1973, your Honor. 

THE COURT: August 24, 1973, were four 
photographs taken, one right after the other, 
apparently while four men were seated at a booth 
table at Monti cello Racetrack. 

The Government had nothing to do with the 

taking of the photographs, they were taken, apparently. 
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by the nolice at the “onticello Racetrack. And were 
sent down to the Fhi in New York for the oumose of 
ohhalrInq identification of the men shown in the 


photenraphs. 


Is that as you understood it? 


THE WITNESS: Yes. 


TNF CCU 0 *? ? And there was an identification 
of the "«n by name, or at least some of them. 

And one of the names identified to Fhl lew 
York was Alohonse **erolla, said to be one of the 
r-en seated at the table. The New York office sent 
that to Mr. McMullen's office, recogniiing it as the 
name of a person already a defendant in a pending 
indictment, in 7?-Ch-442, which had been filed the 
oreviou3 Mav. 

Is that right? 

TME WITNESS: That is correct, your Honor. 

THE COUNT: f' r . McMullen showed the photo- 
aranh first to ”r. Marry Coberran, who identified 
one of the men in the picture as Fat Nicky, and a 
day or two later, a oicture was taken — all four 
pictures were taken by Mr. McMullen, and were shown 
to Mr. Allan Cob err; an. 


Mr. Allan Coberman had been interviewed 


/ 
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McMullen 

generally in the case on September 9 of 1972. 

THE WITH FIS S : Allan Ooberwan was October 

13th. 

THE COURT: That ia the memorandum or the 

date — 

THE WITNESS: The date of the interview was 

October 13, your Honor. 

THE COURT: On October 13, 1972. 

And at that time had described one of the men 

as short, fat, in his 30*a, and of Italian origin . 
That is included in the October 13th, 19 -- in the 
302 report on October 13, 1972 interview, exhibit 

3500-22. 

Mr. Allan Goberman, at that time, had been 
shown an array of photographs which included a 
picture of John neLiso and certain other men, and 
three men who were quite heavy, dark, Italian, and 
young. 

I am a very bad judge of age, they just look 
young to me. I think they are contended to be men 
in their late 20’a or early 30*a or somewhere in 

there. 

These men do not look like Mr. Alphonse 
Merolls and were net selected as being Alphonse 


' ' \ 

■ ' \ 
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Merolla or Fat Nicky, which was all the name that the 
FBI then had for the heavy man. 

That name, hy the way, may not ever have been 
used in real life as far as the defendant involved 
is concerned. And it is his intention that is 

i 

entirely a figment of Mr. Allan Goberraan’s 
Imagination. But that is neither here nor there, 
his name was not known. 

Mr. McMullen’s visit to ir. Allan Goberman 
was she rt. Mr. Goberman is a very busy nan on other 
matters, and he had already been interviewed about 
the merits of the transactions, events of transactions, 
and indictment being handed down, so that this was 
an interview directly entirely to determine whether 
or not Mr. Allan Goberman too, would select the 
same man that his brother had selected as being the 
Fat Nicky testified to by Harold Goberman. 

Mr. McMullen says he did so without hesitation. 
It is not contended by the Government that such an 
*rray as is presented, was within the four comers of 
the — the four prints, four photographs, is the 
kind of array that would have been arranged if the 
purpose was to test the capacity of the witness to 
select fron simply look alikes, of a particular 
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defendant. 

If it is the best the Government had, and 
apparently a rapid check of police and FBI sources 
had not turned up any other shots of the defendant 
Alphonse Merolla, which might have been used in an 
array, and the Government is quite correct in saying 
that the use of this photograph with an array would 
have effectively finoered Mr. Alphonse Merolla 
anyway — and the other men at the table with Mr. 
Merolla, if I may see the pictures again? 

(continued next page.) 
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MR. LEONE: They are here (indicating). 

THE COURT! Are they here? 

MR. LEONEi Yes. 

THE COURT* Now it can be seen more or less 
in three of the pictures that all dark men, heavy 
featured and well built, but not of Mr. Alphonse 
Merolla's proportions. 

Now the inpression should not be gained that 
Mr. Alphonse Merolla, the defendant Alphonse Merolla'n 
weight is his only identifying feature, it certainly 
is not, he is a strlkinq looking raand and unlike the 
other defendants Merolla is quite different, he is 
a different, a thoroughly different man and his 
weight does give him not an appearances of grossness 
but of command. 

He is not an unatriking figure, he is not just 

a fat man. 

The other pictures that were included in the 
collection shown on the earlier occasion in 1972 are 
of people, whom, except for one, the colored picture, 
you would not look at twice except for their weight; 
they are thus more people like the rest of us. 

Now the real question here in all of these 
cases is whether or not the identification is the 
witness' or the police department's. 





1 


2 


1186a 


3 

4 ! 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Correct? 

MR. LEONEi That Is correct. 

THE COURT: Here T think it is difficult to 
reach a conclusion that this was Mr. McMullen's 
identification and not Mr. Man C.oheman s, and we 
haven't heard Ur. Alan Cobeman's testinony in this 
ca3o and on this ooint. 

It was simply peripheral last tine and T 
don't think there is any occasion for hin to identify 
Mr. Alphonse Merolla. 

MR. LFONE: in fact he. did not nention anyone. 

THE COURT: What is that? 

MR. LEOME: In fact on the last occasion when 
asked who was in the roon he nade no reference in any' 
way either ny description or nane or in any manner 
to indicate that Alphonse Merolla, ny client, was 
present. 

MR, RITCHIE: Your Honor, that is not quite 
correct. 

MR. LEONE: Let us read it. 

It is stated on pane 1040. 

ME. n^CTIT^: 11c- 3tates in his testimony that 
there were six individuals present in that room. 

When he was asked to identify any individuals he 


saw who was in that roon, he named five of the 
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Individuals who at that tina vara seated at counsel 
table, and they were Rocco Merc11a, Alphonse M. 
Merolla, John De Llso, Thomas and John McNamara. 

He didn't mention Angelo Merolla, he didn't 
recall seeinq Mr. Anqelo Merolla . 

MR. LEONE:, Hell, so much for the powers of 
his observation. He said that Angelo Merolla was 
not there. 

MR. RITCHIEi Has there any omission? 

MR. LEONEt So much for powers of recollection. 

THE COURT* And the jury agreed. 

MR. RITCHIE* But at any rate he did state 
thru indirection that another individual, whoever 
he might be, was there. 

THE COURT* Yes, I think it would be quite 
hard to read his testimony as excluding the presence 
of Alphonse Merolla. 

I think at this point we are trying to 
determine simply whether he may be permitted to make 
an identification,and I think we have to wonder here 
who has the burden of proof on this issue. 

MR. LEOHE* Mr. Ritchie (indicating). 

THE court* I think what Mr. Leone has said 
is true, the Government was deeply committed to the 
testimony of Harold Goberman in the other indictment 
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the trailer. 

THE COURT: Tt was John DeLiso and Alphonse ~ 

MR. LEONE: Yes. 

THE court* Alphonse M. Merolla? 

MR. RTTCITIE: Yes, your Honor. 

MR. LEONE: Right. 

THE COURT: Ho that his first and only 
appearance was on the 5th? 

MR. LEONE: No, no, your Honor, T think you 
said my client was placed at the trailer. 

THE COURT: Yes. 

MR. LEONE: No, that is not my recollection 
of the testimony. 

MR. RITCHIE: I don't recall that, either. 

MR. LEONE: Allegedly, according to Harold 

Coberman, he made his first appearance at one of the 
restaurants. 

TTTE COURT: Yes, the Chuck Steak. 

MR. RITCHIE: At the Candle Light. 

THE COURT: At the Candle Light Diner and 
the second and later at the office. 

MR. RITCHIE* At the office and on the third 
occasion on the 28th. 

MR. LEONE* Right. 

THE COURT* And on the 28th. 
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MR. LBONE: According to Harold, he was there 
both on the 25 and the 28th. 

THE COURT: So he was close enough to be 
brought into the case, if not willing to be a witness! 

I would hesitate on this evidence to hold 
there had been impropriety of suggestion. T think 
this was an extraordinary bad choice of procedure, 
but when you are looking for a man for a year I am 
afraid all you do is rejoice when you find him. You 
don't think about the fact that the gentleman may be 
in doubt. 

I think I would feel differently about it if 
Mr. Merolla was not such a striking looking man who 
was likely to make an indelible impression; he is 
just not a fat man, that is not the point, he is an 
impressive man, a striking looking man. 

MR. LEONEi You see what bothers me here is 
simply, and we have gone through it, I know — 

THE COURT* Well, If I can put it this way, 
as we know from experience, recollection readily 
confuses, and it is understandable to a person like 
me who is not good at differentiating people. 

But I don't think the same thing can be said 
of your pre s ent client, Mr. Alphonse Merolla; I think 
he would stand out in any company and not simply 
because of his weight. 
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MR. LEONE: You see. Judge, we can go on for a 
while but for example Mr. Taibbi on the last trial 
during the Wade hearing stated that he identified one 
Philip DioGuardi. 

THE COURT: Yes, he is one of the men who is in 
that Government Exhibit 1 of the hearing — 

MR. LEONE: Mr. DioGuardi? 

THE COURT: Isn't he? 

MR. RITCHIE: Yes, your Honor, he is one of the 
individuals. 

MR. LEONE: Mr. Taibbi allegedly was to identify 
the defendant Alphonse Merolla — 

THE COURT: The people who came to trial. 

MR. LEONE: My client was not that striking to 
Mr. Taibbi, in fact the Government has not elected to 
put Mr. Taibbi on the stand and try to elicit an 
identification of this man. 

THE COURT: I am not so sure that he ever saw 

him. 

MR. RITCHIE: Your Honor, I believe from my 
conversations with him he is describing an individual 
who most likely, to my way of thinking, would be Alphon.i 
Merolla; he has described a fat individual as another 
of the Individuals who was present at the job site on 
I believe June 2nd, the date on which Alphonse M. 
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Merolla allegedly said to Mr. Taibbi that he was not 
supposed to give, "the old man," he was referring to 
Thomas McNamara, "any more lip," or they would cone 
after him. 

HR. LEONE: My point simply is that what you're 
saying is that if you see this man, the chances are 
he is going to be impressed on your mind and you are 
not going to be influenced by seeing a photograph of 
him later, but I say to the Court that Mr. Taibbi, 
who allegedly, it was my understanding as of this morn¬ 
ing, was going to identify Alphone Merolla as being 
on that job site, that he was unable to do so, so why 
should we assume any special powers to this present net. 
witness. 

That is what is bothering me more. 

MR. RITCIIIE: The last time out your honor had 
suppressed his identification through John DeLiso and 
Alphonse Merolla after an initial mis-identification. 

Your Honor, Mr. Taibbi did not identify Alphoneii 
Merolla, Pat Nicky, positively in his 302. As 
Mr. Leone I think has pointed out, he stated that he 
resembled. 

I would also like to note that I had told 
Mr. Leone originally that I was going to have Mr. Taibbi 
make an in-court identification. However, on Priday 


) 
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when I was not able to come up with the photograph 
upon request I informed the Court that I would not hav< 


him identify Fat Nicky — I'm sorry, Mr. Alphonse 
Merolla. 

MR. LEONE: You informed me that? 


MR. RITCHIE: I believe I informed the Court on 
the record and — 

MR. LEONE: You informed the Court? 

THE COURT: No, we had it in open court today. 

MR. LEONE: T. thought it was today, not Friday. 

THE COURT: That is right. 

He formed a resolution Friday. 

MR. RITCHIE: I thought I had informed the Cour 
that I would delete any cross-examination — 

THE COURT: You may not, you see, we weren't 
quite finished with Taibbi's testimony on Friday, and 
you may have put it over. 

MR. RITCHIE: One of the reasons I had these 
prepared was precisely for this question of Allen 
Gobarman. As to Mr. Taibbi, because of the prior 
problems with, identification, I thought we would foreg 
it. 


MR. LEONL: Your Honor, not to reiterate but I 
think here there were no exigent circumstances shown, 
there was no reason for it. 
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THE COURT: I think the question is whether tihe 
recollection to which the witness testified is a 
real one or induced. 

MR. LEONE: Induced by the photographs and undei 
these circumstances where he is only seen once and 
under the circumstances of the excitement of the mo¬ 


ment, I don't see how we can say that, no, the photo¬ 
graph did not influence him. I don't see that. Judge. 

TOE COURT: Well, may I take it we would all 
agree that Mr. McMullen has not testified that ha 
pointed the man out, what we are talking about is 
whether having rejected the other pictures the precedi 
year this was unfair, the showing to him of the 
defendants in hearing exhibit A, that it was unfair, 
and that the other two men were not within what 



Mr. McMullen would say was his description of the man 


MR. LEONE: Right. 

THE COURT: Well, I don't see it myself. 

I think if the rule is that Mr. Ritchie has to 
show beyond a reasonable doubt there was no suggestion 
at all, then you couldn't say that that burden of proof 
had been sustained. But if on the other hand it is 
the responsibility of the defendant to show that there 
has been an induced recollection, then I don't 
that we could say that here. Now, much would depend on 





1195a 


1074 


what Mr. Goberrwn says, and he has not testified on 
this issue at all. 

MR. LEONE: That is right. 

MR.RITCHIE: Does your Honor wish any testimony 

from Mr. Goberman? 

THE COURT: Well, it is not my case, I am just 
a judge. 

MR. RITCHIE: May the Government re-open this 
hearing and put on further testimony? 

THE COURT: What? 

MR. RITCHIE: I say may the Government move to 
reopen this hearing and put on further testimony. 

THE COURT: I think we had better hear him, it 
seems to me. 

I think Mr. Heiselman has stepped out. 

MR. GILLEN: That is all right, your Honor. 

THE COURT: We will have a short recess because 
I want to get ahold of Simmona, any. 

(A recess was then takes.) 











MR. RITCHIE: The Government would call as its 


next witness, Mr. Mian Goberman. 

ALLA M G o » :: p m A N , having been first duly 

sworn by the Clerk of the Court, testified as 

follows: 

THE CLERK- State vour full name, nlease. 

THE WITNESS : Allan Goberman , O-o-b-o-r-m-a-n. 

DIRECT EXAMINATION 
BY MP. RITCHIE: 

o Mr. Goberman, vou testified previously 

concerning a reetincr on June 5th, 1072, have you not? 

A Yes, I did. 

0 How, do vou see anybody in this courtroom who 

was at that meeting on June 5th , 1072? 

A Yes. 

0 Would you indicate the individuals that you 

saw at that meeting 

THE COURT: Would it help you any if you got 
down from the witness stand and walked around the 

tables and the courtroom and back and pointed out the 
people? 

(Witness leaves witness stand.) 

THE WITNESS: I will point them out, because 
I do not want to net confused, left to right. 
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Ooberman (wade) -Ritchie 
The fellow with th'i blue -Jacket, John 
McManarra, Sr., the fellow behind here who just 
waved, and the fellow in front of him with the brown 
suit. (indicatincr.) 

THE COURT: With the what? 

THE WITNESS: The fellow in the brown suit, ths 
last qentleman. 

('Witness returns to witness stand.) 

0 Were you ever shown any ohotoqraphs by any 

aqent of the Government? 

A It "Just dawned on me. 

There is another crentleman in the room that 
was there on the 5th. 

He is sittinq in the audience. 

Q Can you Identify him, please? 

A First row, first seat with the Iqht -Jacket. 

0 That is on your riaht or left? 

MH.LEONE: Are you talkinq about the nentleman 

sitting in the courtroom”’ 

THE WITNESS: Yes. 

MR. LEONE: Would the record indicate the 
nane of that individual, olease? 

RITCHIE: I think we can stipulate that 

is Angelo Merolla. 
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Goborrran (Wads) - Ritchie 

MR. LEONE: Yes. 

THE COURT: How about the man that just came 
in tha courtroom and sat down beyond the oantleman 
with the red tie? 

THE WITNESS: That*3 one of their attorneys 
or an Investigator for the McNanarras. 

0 Do you see anybody else in this courtroom? 

A Well, not that was present at that meeting. 

0 There are other individuals that you recognize 

frost other associations? 

A Prom other associations. 

Q Mow, during the course — since that time you 

have been shown photographs, have you not, of individuals? 

A Yes. 

0 Do you remember on how many occasions you 

were shown photographs? 

A I don't believe it was more than twice. 

0 Do you recall which — how many photographs 

you tore shown the first time and how many photographs you 
were shown on the second time? 

A I can't be sure if it was 2 or 3 the first 

time, maybe 2 or 3 the second time. 

Q Do you recall which individuals were portrayed 

— which individuals that you reoognised, if any, that ware 
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Ooberman-(Wade)-Ritchie 
portrayed at either of those two displays? 

A More or less. 

^ Who were the individuals portrayed? 

A I can’t be sure if it was one or the other 

of the Merollas — one of the Merollas and the other were 
the one with the brown suit. 

0 Was that the first or second? 

A I believe that was the first. 


second? 


The one with the brown suit was the first or 


I think one of the Merollas was the first time 


and the one with the brown suit was the second time. 

That’s two years ago, so that's what I feel n t 


MR. RITCHIE: I have no further questions. 


EXAMINATION BY 


MR. LEONE; 


Q Mr. Goberman, prior to vour testifying here 

today, have you had any conversation with Agent McMullen? 
A Yes. 

0 Today? 


lunch. 


with him? 


Not today -- just a hello at lunchtime, after 


Did you discuss any of your testimony today 


\ 
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Coberr an - (Wade) - Leone 

A ‘lo. 

0 Were von e*>ovn anv ohofcocranhs todav** 

a Wo. 

wov , ’.on snv that '»n\j '■>ivo 3 recollection of 
Seine sho*n certain ohotouraohs ->n t jo occasions"* 

A Yes. 

vc f-11 u> ‘or certain, at this tine, 

as vou sit hern no '"* 

A I can't toll vou.htes. 

I could tell vou around the kitchen table -- 
0 T a r ”' not <^olnc* to «■>'' vou dates. 

A Ml riqht. 

c ”an von tell ur r or certain, a3 vou ait here 

no-v, whose nhotoqraohs if anyone’s — you picked out on 
the Mrst occasion"* 

A ..’o, can't tell v 0 r certain no more. 

0 Can you tell us for certain whose ohotoaranh 3 , 

if anyone’s, vou nicked out on the second occasion you were 
shown nhotonraohs Sv aqent. M c M ullen? 

A I can’t he norit-iv*" 1 '•'’•f-ther it was the first 

or second occasion ./ho wae 1 •'''nti fied. 

0 Hut. vou know vou ra.h an identification ? 

A Yes, 7 did. 

0 Of that you arc certain? 


e, 




( 
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Ooberman- (VJade) - Leone 


2 

“ i 

A 

Of that I am certain. 


3 

0 

On the first occasion, you know where the 


4 

interview took place? 


5 

A 

Yea. 


6 

Q 

And can y?u tell us if vou know — if you know 


7 

for sure -- how many photographs you were shown on that 


8 

first occasion? 


9 

A 

I can't be positive, but it was three or 


10 

four. 



11 

Q 

Three or four? 


12 

A 

Maybe three. 


13 

Q 

And cn the second occasion? 


14 

A 

Same thing, 3 or 4 . 


15 

0 

3 or 4? 


16 

A 

Right — probably 3. 


17 

0 

Probably 3 on the second occasion. 


18 


Could you tell us what kind of photographs 


19 

you identified on the first occasion? 


20 

A 

Photographs of about 2 by 2. 


21 

0 

Did they have a person depicted on those 


22 

photographs? 



23 

A 

They looked like photographs, you knew. 


24 

photographs 

— 


25 

Q 

oo you know what a mug shot is? 



\ 
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Hoherman-(Wade)-Leone 
A That is what they were, mug shots. 

-’HE COURT : Police oictures? 

THL WITNESS: Not all of then were, some of 
them were. 

° On the first occasion — 

A I can't be sure. 

0 How about the second occasion? 

A Can't be sure of that. I recall ~ whether 

it was the first or second, you know, some of them were 
mug shots. 

0 And some were not? 

A That's rioht. 

0 no you recall what kind of photographs you 

saw on the second occasion? 

A Black and white, 2 by 3. 

Q Did they have one individual — were they 

muq shots? 

A I believe one -- no, one of them with two — 

two fellows sitting at a table. 

0 Did you make an identification? 

A Yes. 

0 Do you know who you identified at that time? 

A I couldn't be sure. I think it was the fellow 

in the brown suit -- 
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Hoberraan-(Wade)-Leone 

9 The fellow in the brown suit? 

A Right. 

9 On that second occasion, did you know how long 

the interview took place between you and Agent McMullen? 

A I would assume probably around half an hour. 

0 Half an hour. 

Do you recall what discussions, if any, you 
had with Agent McMullen concerning this matter? 

A No, he just came and asked if he could show 

me some pictures or he called previous to that, and I believe 
it was at my house, he came over. 

I assume it was about half an hour, you say 
hello, you look at them, and you talk a little, you know. 

9 During this approximately half an hour, did 

he immediately shew you the photographs, or were you shown 
the photographs towards the end? 

* I believe I was called up and asked if I would 

look over some photographs that he was coming over with. 

9 I assume there came a time when he came over 

with the photographs? 

A That's right. 

9 Do you have a present recollection of what 

exactly transpired when you aooke to him after you exchanged 
hellos? 






I 
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Goberman- (Wade) -Leone 
A In this kitchen. 

q No, no, in real life, where wa* it that you 

say you saw him? 

A That afternoon of June 5th, at the McNamarra 

office. 

0 Is there any doubt in your mind about that? 

A No. 

Q Did you speak to this wan? 

A Not really — no, no conversation. 

q How lon<; did you have him under observation? 

A Then? 

Q Yes. 

A On and off for approximately half an hour. 

Q Did you see him do anything at that time? 

A No, just standing around. 

q Were there other people standing around in 

that office? 

A Yes. 

q Approximately how many would you say? 

A 8. 

q Approximately 8 people. 

Were there other people going in and out 

of that room? 

A Two people were in there brfore we came up 
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'Toherman- (Wade) -Leona 

0 la it fair to say what you are saying is that 

you noticed his presence at that time? 

A Correct. 

Q He did not speak to you as far as you recall? 

A Mo. 

0 And you said nothing to him? 

A Correct. 

Q Where was he standing in this room, to the 

best of your recollection? 

A He was standing in the southwest corner. 

Q The southwest comer? 

A Right, of the room. 

0 Approximately how far away fronryou? 

A 5 feet. 

Q He was, a3 I understand your testimony, 

standing there? 

A That’s right, as I recall. 

Q As you recall? 

A Right. 

0 You didn't see him doing anything? 

A Ho. 

0 Mow, when you got into the office, was he 

already there -- when you first arrived there? 

A I think we all walked irstain together. 
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You walked up — 

We were downstairs. We came into the showroom 


downstairs and then walked upstairs. 


0 So when you first got into t v e room — 

A Maybe they were upstairs. 

Q Maybe they were upstairs. 

When you walked upstairs, you say you saw this 
man for the first time in that room? 

A That's right. 

Q Right? 

A That's riqht. 

Q Now, when you looked at the photograph on the 

second occasion, is that when you say or you are not sure— 

* 

A Either the first or second. 

0 When you looked at the photograph, what did 

you tall Agent McMullen — what was your first statement? 

A Well, I can't say word for word, but I said 

"This fellow is one of them that was present in the room, 
you know, at the time," or words to that effect. 

(continued next page.) 
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2 

Q 

How long did you look at the photographs before 


3 

you made the statement? 


4 

A 

Ten seconds, five seconds. 


5 

Q 

And at that time from looking at the photograph. 


6 

was there 

any doubt in your mind — 


7 

A 

No. 


8 

Q 

— that that depicted the person? 


9 

A 

No. 


10 

Q 

After June 5th, did you ever see this gentle- 






11 

man? 



12 

A 

:to. 


13 

Q 

That's the first time you saw him was in that 


14 

room? 



15 

A 

First and last time, except for in court last 


16 

year. 



17 

Q 

Last year you saw him in court? 


18 

A 

Right. 


19 

Q 

While you were testifying in this case? 


20 

A 

Right. 


21 

Q 

Where was he sitting? 


22 

A 

Well, just about where they are now, except the 


23 

table was 

running the long ways. 


24 

Q 

No doubt in your mind about that? 


25 

A 

NO. 


/ 
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2 A. Goberman/hearing-Leone 

Q Positive about that? 

A Yes. 

Q Did you identify him in the court the last tine! 

A Yes. 

Q As you alt here now, you have a present reoollec 

tion of identifying this nan with the brown suit? 

A Yes. 

Q Do you know his name? 

A No. 

MR. LEONE : Let the record indicate that the 

nan with the brown suit is Alphonse Merolla. 

Q Is that the man you say that you identified? 

A That's one of the men that I identified. 

Q I ask you again, Mr. Goberman, to search your 

nenory and to search your conscience and I ask you, are you 
positive — are you sure that you saw this man with the browr. 
suit — 

MR. LEONE: Stand up. 

(Defendant Alphonse Merolla stands.) 

Q (Continuing) — at the McNamara Quick site on 

June the 5th, 1972, in that room? 

A Yes. 

Q Are you also positive that you identified him 

in this courtroom last year or earlier this year? 
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3 A. Goberman/hearing-Leona 

A Yes. 

Q No doubt in your mind about that? 

A No doubt. 

Q You couldn't mistake this man, could you? 

A I could. One is not perfect. 

Q Have you? 

A I don't believe so. 

Q I will ask you again: Are you positive that you 

saw this man on June the 5th? 

A Yes. 

Q Mr. Goberman, could you tell me what this man 

was wearing — this Alphonse Hero 11a — at the time you saw 
him in this courtroom in January of this year — is that 
when it was? 

A Around January. 

Q Sitting at that table, how was he dressed? 

A More or less like he is dressed today. He didn't 

have on dungarees. He had on what appeared to be a suit at 
the time. 

Q Are you assuming that or do you have a recollec¬ 

tion that he was dressed in a suit at that time? 

A That's what my recollection says, that he was 

dressed in a suit. 


25 


Q 


You are positive that he was here? 
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THE COURT: Walt, a minute. 

Did he make a mistake here with respect to 
June 5, 1972. 


0 I will ask you again, sir, are you positive that, 

you saw this man on June the 5th, 1972, in the office of 
Mr. McNamara? 


A Tes. 


Q Just as you are positive that he was La this 

courtroom in January of 1972? 

A If you are saying he wasn't in the courtroom on 

January 5th, then I can't be positive as to that, but as to 
the June 5th — 

MR. LEONE: No further questions. 

MR. RITCHIE: I just have one or two. 

TOE COURT: Tes. 

EXAMINATION BY MR. RITCHIE: 

Q When you testified in court, did you identify 

anybody at the table that you previously saw on June 5th, 

1972? 

A Yes. 

Q Is that what you base your recollection on, 

having identified — 


MR. LEONE: I will object to this, your Honor. 
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6 A. Goberruan/hearing-Leone 

This line of questioning, I do not think is proper 
in view of the answers given by the witness. 

THE COURT: He is entitled to examine. 

What you say is that it has no probative force. 
That may be quite another matter. 

MR. LEONE: Object to it on that ground, xio 
probative force. 

Q Did anybody — 

MR. LEONE: May I have a ruling on it? 

THE COURT: He nay examine. I thought that I 
had ruled on it. 

Q Is it your testimony that in January you iden¬ 

tified someone at counsel table that you had previously seen 
on June 5? 

A Yes, that's right — I did. 

Q If this individual had been present in the 

courtroom, would you have identified him as being present 
on June the 5th — 

MR. LEONE: I object to that. 

A I feel — 

THE COURT: That is purely hypothetical. 

MR.RITCHIE; I have no further questions. 

THE COURT: Do you remember, Mr. Goberman, the 
circumstances of your identification at the last trial? 
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A. Goberraan/hearing-Ritchie 

THE WITNESS: Well, it was — they were sitting 
around the table like now and I wac asked to identify 
everyone present in the room. 

THE COURT: Do counsel have any recollection of 
what the question was? 

MR. RITCHIE: Yea, your Honor. 

MR. LEONE: I do. 

MR.RITCHIE: We have it right here. 

MR. LEONE: Page 1240, Judge. 

(Transcript handed to Court.) 

THE COURT: Well, the transcript shows this: 

"Mr. Pollack, may the witness point them out 
individually, your Honor? 

"(The witness had left the stand.) 

"The Witness: One, two, three, four, five 
(indicating). 

"Mr. Pollack: May the record reflect the 
witness has identified — I think meaning pointed out -■ 
Alphone Merolla — that would be Alphonse M. Merolla, 
John DeLiso, John McNamara, Thomas McNamara, and, I 
am sorry, Mr. Leone, Rocco — I think that was so you 
would lean over or something — and Rocco, the gentlemar 


with the glasses." 


MR. LEONE: Your Honor, ray notes from that 


7 
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2 


3 

the last trial as indicated by this witness today. 

4 

THE COURT: Yes, the listing does not contain 

5 

Alphonse Merolls. 

6 

MR. LEONE: Yes. 

7 

THE COURT: Is that your point? 

8 

MR. LEOHB: Yes. 

9 

THE COURT: Any further questions, gentlemen? 

10 

MR. LEONE: Ho. 

11 

MR.RITCHIE: No, your Honor. 

12 

IKE COURT: You may step down, Mr Goberman. 

foi.. 13 

(Continued on next page.) 
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MR. LEONE: So much for his power of observa¬ 
tion. 

MR. RITCHIE: Your Honor I think that Mr. 
Goberman very certainly, and I use that word in a 
very truly verbal form, identification Mr. Alphonse 
Hero11a in court as well as the other individuals 
he identified previously. 

I think there is a great difference in 
magnitude between what a nan previously has done in 
a court room and what a man observes on a day when 
he surmised that his brother was being beaten. 

I don't think they are in the same order of 
magnitude and impression upon a man's mind whatever. 

I think it is quite conceivable where has testified 
in a court previously and had been posed the same 
question, and had identified most of the individuals 
at a table not knowing an individual had not been 
on trial in a prior trial, he was asked if he pre¬ 
viously identified this individual. 

Knowing ho had identified everybody he had 
seen, I think it is natural for him saying I did 
pick him out. 

MR. LEONE: I didn't ask him. He said I 
picked him out the last tine I was here. 

THE COURT: Me did say that. Now, what we can 
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all say, we had our recollections refreshed on — 
other than Ms. Seltzer for the obvious reasons, 
because she wasn't here, and Mr. Alphonse Merolla 
who wasn't here — that Mr. Go be man is very firmly 
positive in his testimony in words that are with 
great assurance and confidence which I take it makes 
you a little unable to pick out as your cross- 
examination, Mr. Leone, demonstrated, the occasions 
when it is clearly wrong and clearly right. 

Because the theory is he is going to be clear 
about it and positive about it and he was just 
playing 100 per cent unqualifiedly wrong saying he 
picked out your client Alphonse Merolla at the first 
trial because he could not have done so because h 
was not at the counsel table. 

And I am reasonably sure he was not in the 
court room. 

MR. RITCHIE: Not as far as I know. I was 
here at all times. There were times Mr. Pollack 
wasn't but I was always here. 

THE COURT: The real effect ic ther you 
can see as Mr. Leone suogested to him, can ym not 
be just as wrong about your identification — but 
teh fact that you ’id testify to that same identifi¬ 
cation on an earlier occasion, when we have just 
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demonstrated to you or satisfied you or should have 
satisfied you that you were wrong. 

And he adhered to the identifiecation. I 
think there is a tremendous difference, he either 
does or does not recognize the man. 

Whether he renembers having pointed him out at 
a different time is a very different thing. It is 
a different order of recollection. Now he is being 
asked to renember whether or not on earlier occasion 
he had made just the identification that he made toda; 
and he answered with unqualified confidence that he 
had and he was unqualifiedly wrong. That means that 
his memory failed him or he was able to recall some¬ 
thing that hadn't happened and at least was prepared 
to testify a3 to something that hadn't happened. 

Mr. Ritchie had suggested that the explanation 
is a very simple one. That he assumed as he should 
not have that Mr. Merolla was on trial the last time. 
He recalled himself, and again he was wrong, as on 
that occasion having performed essentially the same 
sort of identification that he had just performed 
for us here, stepping down from the stand and going 
to the table and pointing out the people whom he 


said were upstairs. 

Now, that is not identification testimony 
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That if you wanted to translate it, is recallirg 
a scene. Let's look at it. 

He said enough to indicate to us that he 
recalled the seer' of the earlier trial. While I 
had not recalled t he left the witness stand he 
did. 

And did manage just as he managed it this time, 
If you look at the episode from the recollective 
point of view we have some indication that the 
recollection of the identification episode was wrong, 
that he was betrayed by his two confident assumptions 
that while defendants may have been dropped none were 
added. But one had and he was just wrong. 

And I venture to guess that is usual, Mr. 
Goberman, when he is wrong he is very wrong. And he 
was very wrong this time. 

But does that undermine the certainty of 
his recollection of Mr. Alphonse Marola, your client? 

MR. LEONE: Yes, your Honor. 

THE COURT: I think not. 


MR. LEONE: Judge, let's go back to the photo¬ 


graph — 


THE COURT: You didn't tackle him on the 
photograph, neither of you. 

MR, LEONE: We had it from Agent McMullen, 


> 

> «-• 
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procedure was so impermissibly suggestive as to 
give rise to a very substantial liklihood of 
irreputable nisidentification." 

Then the Court emphasized that the situation 

in Simmons was more or less an emergency situation, 

• • 

that they had to nove quickly if they we* going to 
apprehend the man who had perpetrated the bank 
robbery. 

And among other things the Court said, ‘’In 
the first place it is not —" T don't know whether 
that just happens to be the first thing they turned 
their attention to, but I think Justice Harlen usually 
work3 pretty carefully — "In the first place it 
is not suggested that it was unnecessary for the 
FBI to resort to photographic identification in this 
instance." 

And then they went on to explain about it 
really had no alternative. As it happens, the 
photographs shown in Sinmons were group photographs 
which had in common the men who were — none of whom 

V 

were alone — they were all group photographs, but 
they had in common I think the two petitioners were 
the ones who were in several of the pictures, and 
what they also had here is nobody in the bank missed 
out on the selection although each one of them was 
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we know that a fair — I think we can agree a fair 
array of photographs was not shown to this positive 
man on the date that he picked out this man's photo¬ 
graph . 

It has been demonstrated to this Court he is 
just the type of person who would say "Yep, that is 
him, T am positive." 

THF COURT: We do have a hedge against that, 
that is a year earlier he had been shown the other 
array which included three people who were supposed 
to invite his accusing finger and they did not. 

He said here that he had pointed the man out 
substantially as soon as he looked at it without 
hesitation, which is about what MP.. McMullen had 
said. 

What Sinnon says on page 384 is "We are 
unwilling to prohibit his employment — " that is 
the use of photographs before an arrest — "Either 
in the exercise of our supervisory power or still 
less as a matter of constitutional requirement in¬ 
stead we hold that each case must be considered on 
its own facts and that convictions based on eye 
witness identification at trial following a pre¬ 
trial identification by photograph will be set aside 
on that ground only if photographic identification 
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3hown the picture separately, all of them made the 
same identification so that you had the sort of 
interferometer effect and they were able to say with 
great confidence that there was nothing wrong with 
the identification. 

Mow, here, what you really are up against in 
the case is a nan is prepared to take his oath that 
he recognizes someone, and the defense objects to 
it being allowed to testify under oath to something 
which presumably he believes and he is prepared to 
say and which is relevant, relevant and highly 
material. 

To keep that out I think you have to show 
some trespass to rights and here the trespass of the 
defendant's right as was suggested was he should not 
have been exposed to preselection. 

Well, I don't think that here was there any 
trespass to his right. The witness was twice 
tested. 

The first time on the first go around when he 
selected the picture of John DeLiso; and did not 
fall for any of the three fat men. 

And the second time around he was shown 






pictures which did not show what Mr. Ritchie has 
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called Mr. Merolla's most prominent feature because 

he was seated at a table. And he selected him there 

without anybody pointing him out and certainly not 

from lookalikes — but one wonders whether you would 

not have a real job on your hands in proving _ or 

getting the kind of line-up you are going to arrange 

for a man like that. T wouldn't be easy. 

It wouldn't be easy no matter what you do. 
Certainly — usually you resort to people in ths 
building including some in the detention cells, and 

/ou are just not going to find a man as unusual as 
tills. 

And you are never going to be happy with it. 

It wasn't done. 

MR. LEONE* Right. 

THE COURT: I think still the big point — I 
don't think there was anything unduly suggested here. 
The only real question is was it unnecessary, and I 
think it was unnecessary because I don't think that 
that is — 

MR. LEONE: May I just interject one more 
thought. That the circumstances under which this 
photograph was shown to a prospective witness was 
such that it had to indicate that a suspect was in 
that picture. 


25 
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It was a photograph which an PBI rushes to the 
witness' hone or place of business depecting what is 
obviously a candid shot. 

These people are not posina. It is taken 
under all the circumstances that there in another 
reason that it had to suggest to the witness that 
I have aot the right fat nan this tine. 

I ju3t can't see under these circunstances 
and what the witness has demonstrated — why, your 
Honor, I would — I wouldn't bet 20 bucks to use the 
vernacular, that he is right about anything anymore. 

THE COURT: Again, he is again letting his 
recollection of the scene betray him. I can't 
remember but I think all of the men at the last 
trial were sedately dressed. 

I think you usually have your people sedately 
dressed. 

MR. LEO!IE: I don't want to get away frosn the 
main point. It was also suggested that highly 
prejudicial to view the candid in shots in that 
atmosphere to a witness. 

I think there being no exigency situation 
at all, some attempt at a fair array should have been 
made. 


In view of the fact the man was under observa— 
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tion by the witness for at best a few minutes, 
under what must have been, according to the witness, 
trying circumstances, I think that had to be done. 

If it was one of us we would cry out that it 
I don't know if the agent would have taken 
the same action had it been a member of his family, 
with all due respect. 

Your Honor, it smells of unfairness, the 
whose situation does. 

THE COURT* I don't think that is enough to 
suppress the evidence. I think it is up to you to 
decide whether — 

MR. LEONE* I've got the usual problem, your 

Honor. 

THE COURT* I do think this, of course, and 
I think it goes without saying, that it can't be 
used to reinforcedthe testimony on redirect. 

In other words, maybe it would be quite 
improper to say and say have you ever at anytime, 
etc., etc.~ 

MR. RITCHIE* I agree. 

THE COURT* Because I think on balance, the 
two photographic show ups even after Mr. Ritchie 
felt free to argue that they were totally fair 
cannot be fairly brought out on direct. 
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I think that defense counsel must have the 
opportunity to decide whether they want to use the 
pre-trial identification procedure to affect the 
identification or not. 

\ 

The notion to suppress is denied. 

He have had the jury under suppression for 

two hours ana 21 minutes. Maybe we better have a 

* 

J 

little testimony for them to take home with them. 

MR. HTTCHIE: I suggest, if the Government can 
complete the testimony of its next witness — 

MR. LEONE: That is? 

MR. RITCHIE: Dr. Punturo. He's a kind of a 
busy man. 

MR. LEONE: Judge, T would also like — were 
you going to put Dr. Punturo on? 

MR. RITCHIE: Yes. 

MR. LEONE: Is that going to be the last 
witness? 

MR. RITCHIE: It will have to be the last 
witness for the day or else I will put on Mr. 

Gobarman if he has to continue. 

I had almost no witnesses at the start of this 
afternoon and now I have too many. 

THE COURT: Sorry, Mr. Leone. 

THE CLERK: Bring the jury in? 


THE COURT: Yea. 
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(At 4:25 o'clock p.m. the jury took its place 


in the jury box.) 


B I A G I O 


P 0 N T 0 R O , called as a witness on 


behalf of the Government, having been duly sworn by 
the Clerk of the Court, testified as follows: 


DIRECT EXAMINATION 


BT MR. RITCHIE: 


Sir, what is your occupation? 

Physician. 

You are a medical doctor; is that correct? 
Right. 

And how long have you been a medical doctor? 
About 21 years. 

And where did you receive your medical training 
Italy, University of Palermo. 


The University of Pal 


Right. 

What degree did you receive there? 
Physician and surgeon. 


•When did you 


1955. 


to the United States? 


And have you received any training or educati< 


in the United States? 


A I had one year Residency in Medicine, one year 

Surgery and one year Post-Graduate course, Post-Graduate 
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course in 50th Street, a big hospital — what is the name - 
many years ago — 50th Street. 

Q 57th Street, Manhattan? 

A Manhattan. 

Q Roosevelt? 

A No, no, this qualified ee for a post-graduate 

course for Physician. 


THE COURT: Bellevue? 

THE WITNESS: No. 

THE COURT: Kings County? 

THE WITNESS: No, 50th Street. 

Q On 50th Street, St. Claire's? 

A No. 

MR. LEONE: We will give up, we will stipulate. 
THE COURT: It aust have been a hospital. 

MR. LEONE: Yes. 

BY MR. RITCHIE: 


Q 

in the United 
A 


You have had three years at any rate of training 
States in Medicine and Surgery? 

Right. 


Q Where do you practice at the present tine? 

A East Northport, Long Island, New York. 

Q How long have you been practicing out in Bast 


Northport? 
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A About 10 years. 

Q Where had you practiced before that? 

A OH, 1 had a Residency in Psychiatry’, too. 

Q where was that Residency? 

A Central Islip in Long Island. 

Q Mow, on June 28th, 1972, did you have occasion 

to examine an individual known as Harry Goberman? 

A Yes. 

Q And as a result of that examination, did you 

have any document prepared? 

A Do you want to repeat the question. 

THE COURT: Did you prepare a memorandum? 

Q As a result of that examination, did you have 

prepared any memorandum of what you had observed? 

A Yes, it is not a — it is a note, a little- 

note, right. 

Q And was that note produced as a result of the 

examination in and at the request of the individual, 
Goberman? 

V 

A Yes, yes. 

Q I 3 how you what has been previously marked as 

Government's exhibit 18 for identification and I .ask you if 
that is the note that you prepared as a result of the 
interview? 
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A Yes. 

MR. RITCHIE: May I have this marked, please. 
THE CLERK: Yes, sir. 

Document marked as Government's exhibit 20 for 
identification. 

(So marked.) 

BY MR. RITCHIE: 

Q How, is that a recordation of what you ob¬ 

served on that day? 

A Yes. 

MR. RITCHIE: I would offer this in evidence at 
this time. 

VOIR DIRE EXAMINATION 
BY MR. MEISELMAN: 

Q Doctor, when is the last time if at all that 

you had ever spoken to Mr. Ritchie about the testimony you 
may be giving here today? 

THE COURT: Is that relevant to the issue of 
its admissibility. 

MR. MEISELMAN: Yes. 

A Today. 

Q Today? 

And did you discuss the questions that Mr. 
Ritchie would ask you? 


/ 
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A Well, T was interested to hr? testifying today 

because it is hard for rie for another day. 

Q Did you give Mr. Ritchie any documents or 


papers? 


A 

0 

viewed by 
A 

Q 

A 

Q 


flo, no. 

•low, when you were interviewed were you inter- 
Mr. McMullen, a special aaent for the FIST? 
do, today no. 

At any time? 

Mo. 

You never saw Mr. McMullen? 


A Oh, yes. 

Q Did you give him any papers or documents? 

A lio. 

0 Mow, doctor, is it fair to say that without 

looking at Government's exhibit 18 for identification you 
'<rould have no recollection of what occurred on June 28th, 

1972 concerning a Mr. Harrs' Goberman? 

A Mot in the particulars, I think 1 don't even 

recognize Gobeman, but I remember Approximately what happened. 

Q Doctor, doctor, when a patient cor.or. into vour 

office for you to examine, it in usual ar.d customer*/ for you 
to make a record in your office? 

A Right. 
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Q Did you do so in this rasa? 

A Yes. 

Q Do you have that card with you? 

A I have it the last tine, then I misplaced it. 

I can't find it. The last time I carried it with ns. 

Q At this moment you couldn't even identify 

Mr. Goberraan, could you, sir? 

A No. 

MR. MEISELMAN: I object, your Honor. 

MR. RITCHIE: Your Honor, I believe both indi¬ 
viduals' testimony is properly admissible. 

THE COURT: I am sorry, what? 

MR. RITCHIE: I believe that both Mr. Goberman s 
testimony and the doctor's testimony is admissible. 

THE COURT: The doctor recognises that as 
being his report, does he not. 

MR. RITCHIE: Yes, he does. 

THE WITNESS: Yes. 

THE COURT: And Mr. Goberman has testified to 
us that he went to Dr. Punturo. 

Now does the doctor. Dr. Punturo, say anything 
about the date of the examination. 

Do you want to show it to the doctor. 

THE WITNESS: Yes, this is my signature and my 
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report. 

THE COURT: Well, does it give the date of the 
examination. 

MR. RITCHIE: Is there a date appearing on that 

i.ote. 

MR. MEISELMAN: The date of the examination. 

(The witness then perused the document.) 

THE WITNESS: June 28th. 

BY MR. RITCHIE: 

Q Did you prepare that note the same day that 

Mr. Goberman appeared at the hospital? 

A I don't remember, I don't remember. 

Q You don't remember? 

A But I wrote that letter, I mean I wrote it in 

my record and I copied it from that. 

MR. RITCHIE: Your Honor, it is dated June 
28th, 1972. 

THE WITNESS: Well, I don't recall the precise 

date. 

BY MR. RITCHIE: 

Q Kay I direct your attention to the second line 

the third word on the second line. 

Does that refresh your recollection as to 
whether it was prepared on the same date as it was typed and 
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2 

dated? 




3 

A 

It must have been made the ease day — no. 



4 

because I was 

alone inthe office that night, there was no 



5 

secretary to type it. 



6 

Q 

Is this the date that Mr.Goberman was examined 



7 

(indicating)? 




8 

A 

Right, right, yes. 



9 

Q 

It says, ‘Patient was today examined," and 



10 

that would refer to this date, June 28th, 1972? 



11 

A 

Right, right. 



12 

Q 

So it would have been prepared on the same 



13 

date as — 




14 


MR. MBISELMAN: I am going to object. 



15 


THE COURT: He insists, he said his secretary 



16 

had c/one hone but — 



17 


MR. RITCHIE: Well, I will put another questioi 

1 # 


18 

I will 

withdraw that question, your Honor. 



19 

Q 

Would he have been examined on that date, June 



20 

28th, 1972? 




21 

A 

Yes, yes, if I said "Today," it means foe that 



22 

day. 




23 

Q 

And this report would concern your examination 



94 

of him on June 28th, 1972? 



25 

A 

Right, right. 


n 
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MR. RITCHIE: Your Honor, I would submit thst 

this properly is admissible. 

THE COURT: Yes, it will be received. 

THE CLERK: It will be Government's Exhibit 18 

in Evidence. 

MR. RITCHIE: Your Honor, may I read this letter 
to the jury? 

MR. HEISELMAN: Your Honor, the doctor is here 
and may testify as to what he observed himself. 

THE COURT: I think you just explained to me 
that he has no recollection. 

MR. ME ISELMAN: I think that is clear. 

THE COURT* But this is coming in now really 

as past recollection recorded. 

MR. RITCHIE: Your Honor, may I read it? 

THE COURT: Yes. 

MR. RITCHIE (Addressing jury)* The letter is 
captioned — well, it is on the letterhead of Biago 
Punturo, M.D., 659 Larkafield Road, East Northport, 

Long Island, New York, 11731, and the telephone number 
given is AN 6-3381. It is dated June 28, 1972. 

"To whom it may concern: 

■r** — Regarding — "Harry Goberman, 42 Ridg< 


Road, Smithtown. New York. 
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"This la to certify that the above patient was 

today examined and he was found to have the following 

l*** on ® *>*t likely inflicted by trauaiatic action of 
blunt body: 

"!• Brythemoua areas over external aspect of 
the proximal end of legs and left shoulder. 

*2. Swollen erythemoua areas all over left 
arm and forearm. 

10 "Very truly yours, 

11 "Blago Punturo, M.D.* 

12 BY MR. RITCHIE: 

13 Q Dr. Punturo, can you explain what the word 

14 “erythmsous" means, what that word means? 

13 A Erythemoua, it is redness. 

Q What is the external aspect of the proximal end 

of legs? 

A The outside, extending over the outside and 

approximately the upper part of the segment, the upper part of 
the segment, the proximal. 

Q So the proximal would mean the upper part of th< 

leg? 

A Approximately the upper part. 

Q And the external aspect? 

A It would be the outside, like this would be 
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outside (indicating) and this would be inside (indicating). 

Q When you state there are erythemous areas over 

the external aspect of the proximal end of the legs, you are 
basically saying that there were erythemous areas on the hips! 

A Right. 


Q And the left arm and forearm would be the enti^ 

portion of the arm, or this, just the one particular part of 
the arm (indicating)? 

A The upper part (indicating). 

This would be the forearm and it would be this part 


(indicating). 

This part, this would be the forearm (indicating), it 
would be from here to here over the arm. 

Q This is the arm (indicating), and this is the 

forearm (indicating)? 

A Right, sir. 

Q And if you state that there were erythemous 

areas all over the left arm and forearm, you would be talking 
about the entire arm that we laymen talk about? 

A This (indicating). 

Q When you say “forearm,■ you always include thii 

(indicating)? 

A 


25 


Q 


Right, right. 

Now, with respect to these erythemous areas, did 







1239a 


111c. 



25 


going to write on the exhibit.) 







1 


5 


1240a 

Punturo-direct 


1119 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q Please don't write on that particular docuaent< 

A Yes. 

Q Now, with respect to these particulars, you 

also use the word here "lesions." 

Can you describe what that word naans? 

A Yes, abnormality, something abnormal or some 

pathological sickness. 

Q Now, with respect to lesions like these, is it 

your normal practice to prescribe any medication? 

MR. MEISELMAN: I am going to object to that, 

if your Honor please. 

THE COURT: Overruled. 

Q Is it your normal practice? 

A Shall I answer the question? 

Q Yes, please answer that question. 

A Well, usually if the contusion is severe I may 

give some medication for the swelling, usually enzymes I if I 
believe there is so much pain I would give something for this 
pain. In this case I did not think that there was severe pain 
or the swelling was nothing to warrant to give enzymes. 


Q And in this prescription that you did give him, 

that was as a result of some other malady that you observed 


on his body? 


25 


A 


Right, yes 
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MR. RITCHIE: Your Honor, I would offer this 


In evidence. 


MR. MEISELMAN: May I see it? 

(Document handed to Mr. Meiselman.) 

MR. MEISELMAN: No objection, your Honor. 

THE COURT: Received as Government’s Exhibit 2< 


in Evidence. 


THE CLERK: So marked. 

MR. RITCHIE: Does your Honor wish to see it? 

THE COURT: Ho. 

MR. RITCllIE: I have no further questions. 

(Cross-examination by Mr. Meiselman.) 

q Doctor, other than the Government's Exhibit 

which appears to be your report of June 28, 1972, did you 
have any independent recollection of what occurred on that 
date between you and somebody called Harry Gobenuan? 

A Yes. 

q You remember him? 


q What else do you have besides that paper which 

has been marked as a Government's Exhibit? 

A I remember that he said that he had been beatei 

up by other guys, other people, by three people. 

q Do you remember, did he tell you under what 


I 
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Q Did you put this on ofties card? 

A No, of course not. Why should 1? It is not 

■y business. 

q Doctor, when a patient tells you the circran- 

stances under which he receives an injury, do you put that 
on your office card? 

A I see the way it is there and I treat. 

Q I didn't ask you that. 

Do you put on your card what a patient tells you 
happened? 

A No. 

Q Doctor, I a a not being derogatory when I ask 

this question and I do not want you to believe so* Are you 
listed in a phone book? 

A I guess so. 

Q In a regular phone book like everybody else? 

A Yes. 

Q Alphabetically? 

A Yes. 

Q Are you listed in the Red Book? Do you do 

any advertising under Physician? 

A No, we cannot advertise. 

Q I understand that. I as* asking you a question 

so we can elicit the answer for the Court and Jury. 


J 
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YOU 

don't advertise in the Red Book? 

A 

HO. 

Q 

The only place you are listed is in a regular 

phone book 

under the name Punturo? 

A 

Right. 

Q 

If anybody vaulted to look for a doctor the 

would have 

to go to the As and then go down to the Ps to find 

you? 

A 

Right. 

Q 

Doctor, mycolog cream is what you prescribed? 

A 

Yes. 

Q 

That's for infection, is it not? 

A 

Fungus infection and repressed inflammation. 

Q 

Inflammation due to infection? 

A 

Yes. 

Q 

Mr. Goberman had an inflammation due to an 

Infection 

that you prescribed? 

A 

Right. 

Q 

That had nothing to do with anything else? 

A 

Right. 

Q 

Now, an infection that you prescribed mycolog 

cream, was 

a surface infection? 

A 

Yes. 

Q 

A skin infection? 
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A 

Q 

A 


Yes. 


I* that correct. Doctor? 

Yea. 


Q Doctor, what is an ecchymosis? 

A A small hemorrhage or hemorrhaging of the skin 

Q Would it be fair to say that an ecchymosis is 

a black and blue mark? 

A Yes, it would be red in the beginning and then 

the blue mark later. 

Q Erythema, is less than a black and blvae nark? 

A Yes. 

Q Erythema is basically a redness of the skin? 

A Yes. 

Q Doctor, do ycu agree with this definition of 

erythema: "A redness of the skin occurring in patches of 
variable size and shape. It can be caused by heat, certain 
drugs, ultra-violet rays and ionizing radiation." 

A Yes. 

Q You agree with that, sir? 

A Yes. 

Q Do you also agree with the terra erythema 

gangrenosum — 

A That has nothing to do with anything. 

Q A feign or self-induced eruption. 
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Do you agree with that definition? 

MR. RITCHIE: Objection. 

THE COURT: I think he said that had nothing 

to do with my findings. 

Is that what you said. Doctor? 

THE WITNESS: Yes. 

MR. MEISELMAN: May I have that exhibit. 


please? 


THE COURT: Exhibit 18? 

MR. MEISELMAN: Yes, your Honor. 

Mow, you saw the erythema on his left ana and 


forearm? 


A Yes. 

Q Did you notice anything about his left arm or 

forearm which was distinctive in any way, other than the rednsi 
that you described? 

A Well, I described some redness and swelling. 

q When you looked at the arm, did you see any¬ 

thing about the ana that was different from any other arm — 
Did it have any identifying scars or marks on that arm? 

A No recollection of anything different. 

q And if that arm had a distinguishing feature 

about it, you would have remembered it? 


MR. RITCHIE: Objection, your Honor 



1 
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2 

THE WITNESS: If it was a tattoo, I wouldn't 


3 

remember. It is no importance for me to know a 


4 

tattoo or not. 


5 

Q You would have remembered it? 


6 

A Ho, tattoos aro out of ray mind. I do not 


7 

recollect tilings that are useless. 


8 

Q Even a seven-inch tattoo covering the area that 


9 

you are talking about? 


10 

A I look for pathology. 


11 

ME RITCHIE: I believe the testimony was that 


12 

it was on the right ana and not the left arm. 


13 

THE COURT: I think we have come earlier 


14 

testimony about that. 


15 

MR. RITCHIE: Yes, but I do not believe there 


16 

was a seven-inch tattoo. 


17 

THE COURT: All right. 


18 

q Was the redness over the tattoo area? 


19 

A I don't know. I was saying that tattoo — 


20 

since there is not a disease — I try to recollect things 


21 

which are diseased. I wouldn't remember. It's not important 


22 

for me. 


23 

Whether it is appealing or handsome or not, I don't 


24 

remember that. I remember pathology. 


25 

Q Would you please be good enough to tell his 
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Honor 

and 

the jury what you remember as to the way he looked? 

Would 

you 

describe hie. 

1 

A 

My recollection is middle-aged, apparently in 

good health, strong, well-built, articulate, that is it. 


Q 

Blond hair or brown hair, blue eyes or brown 

•ya*» 

short, tall? 


A 

Average. 


Q 

You would say average. Would you say my height 


A 

He didn't impress me as being short or tall. 


Q 

Was he heavy? 


A 

Average. 


Q 

Was he heavy? 


A 

Well-built. 


Q 

Would you estimate his weight. 


A 

About 180, something like that. 


Q 

I did not hear you. 


A 

180. 


Q 

About 180. Was he alone. 


A 

Tes. 


Q 

Did you ask him to disrobe? 


A 

Yes. 


Q 

Doctor, did you testify under oath on January 

15, 1974? 

Were you asked the following question and d<d you 

give 

li 

n 

the 

following answer, page 1307* 

1 




25 
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"Question: Doctor, with reference to your 
examination of Mr. Goberman, did you prescribe any 
medication? 

"Answerx No. I might have told him to take 
aspirin if he had pain." 

A Right. 

Q You were asked that question and did you give 

that answer? 


A Yes. 

Q Did you know when you gave that answer to that 

question that you had given a prescription to Mr. Goberman 
for a fungus infection? 

7 I didn't remember the time or possibly I 

thought it was not important for this aspect, the medication 
was not intended — 

Q When you were here last time, did you have your 

office card with you? 

A Yes. 

Q Was that medication shown on your office card? 

A I am sure it showed it. 

Q Are you sure or do you know, sir? 

A I am sure. 

q It was shown on your office card? 


A 


Yes. 
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And you testified that you had given him no 


medication? 


A Well, it must have lapsed from my mind. 

Q Until Mr. Ritchie refreshed your mind? 

A Yes. 

Q So that when you spike with Mr. Ritchie today, 

was it, you spoke about the testimony you would give here 


today? 


tion. 


Yes, because I had forgotten about the prescrin- 


q It. wasn't your office card that refreshed your 

recollection or Government's Exhibit 18, it was Mr. Ritchie? 

A Yes. 

MR. RITCHIE: Objection as argumentative. 

0 Tell me, Doctcr, did you give him a full examii 

tion — when I say, r him," I mean Mr. Goberraan? 


A Just he asked for some rashes. 

Q Did you look at him and observe what if anythii 

you could observe that was different about him than a normal 

person in an examination? 

A I was more cxincerned about the lesions. 

Q Lot us start again. You examined him for the 
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purpose of seeing what if anything was wrong with him? 

A Ho — 

q What was the purpose? 

A Because of the traumatic lesions, it was not 

for the heart or lungs or the brain. 

Q Then you just looked at him? 

A Yes. 

Q And you put down what you observed? 

A Right. 

Q And if you didn't put it down, you obviously 

didn't observe it? is that right? 

A I didn't examine him for heart disease, all, 

right. 

q Erythema, redness or black and blue marks? 

A Right. 

Q Did you see any black and blue marks on 

Mr. Goberman's face, that includes his lips, cheeksand his 
forehead? 

A Well, 1 might have seen a small one — 

Q Hot what you might have, did you. Doctor 

Did you see it? 

A I think I saw a small one. 

q I believe you testified that you remsmber 

nothing about Mr. Goberman except what is Government's 
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the legs and the left shoulder,” that would be here. Doctor, 
and here (indicating)? 

A Not on the shoulder, on the knees. 

Q And here (indicating)? 

A Right. 

Q And ov«fr the left arm and forearm, right? 

A Right. , 

Q No place else? 

A Most likely — 

Q I beg your pardon? 

A If it is a small redness like one, half an 

inch, I wouldn't write — 

Q I am not asking you — 

A You want to know the truth? 

Q Me all do. 

A O.K. 

Q Doctor, the reason I am asking you is because 

you have told me the only thing you know about — 

A The most important is there. 

Q — is what is in here? 

t 

MR. RITCHIEX Objection. 

A Right 1. 

Q Do you have any recollection of Mr. Goberman 

% 

other than Government's Exhibit 18? 
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all three speak. 


MR. RITCHIE: I'd object to the form of that 
question. That wasn't the man's prior testimony. 

THE COURT: You may inquire. 

(Continued on next page.) 
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BY MR. MEISELMAN: (Cont.) 

Q Would it be fair — 

THE COURT: You may inquire. 

Q Would it be fair to say doctor, if I may ask 

it again, would it be fair to say that Mr. Goberman told you 
in words and substance he wanted this paper for the purpose 
of bringing a law suit? 

A Yes. 


MR. RITCHIE: Objection, your Honor. 

THE COURT: Overruled. 

Q Now, doctor, did the Government — by the 

Government I mean Mr. Ritchie or anyone connected with him, 
or the Government, ever ask you for a copy of your office 
record? 


A 

Q 

A 

Yes, yes, 
Q 
A 
Q 


I thought they had a copy. 

Did he make a copy? 

I don't know. I don't think I gave it to them. 
I think I gave it. 

Who did you give it to, doctor? 

I think it was FBI agents, I think. 

May I ask for the production of it? 

MR.RITCHIE: I believe the doctor is mistaken. 


hH 


i 


25 


!! 


The only document I have in my possession that I've 

* 
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in n»y possession throughout the course of this case 
is the letter. If perchance the document was given b> 
Dr. Punturo to Mr. McMullen, I an unaware of it but I 
will ascertain that. 

THE COURT: I think there was something that 
Mr. Meiselman referred to indicating it had been used 
by the doctor in the testimony at the last trial. 

MR. RITCHIE: I believe he testified he brought 

it. 

MR. MEISELMAN: And that he used it. 

THE COURT: I don't think — I don't know 
whether he used it or not. He testified he had 
brought it. The question is did he leave it that tine 
or was a copy made or was it narked for identificatioz 
at that time? Or narked in evidence? I don't have « 
recollection. 

MR. RITCHIE: As far as I recall the only 
document narked in evidence at the last trial was the 
letter. 

THE COURT: Which is exhibit 18. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Very well. 

BY MS. MEISELM**': 



Q 


Doctor, the injuries which you described in 








% 
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2 

Q On January 15, 1974, were you asked under oath 


3 

this question and did you give this answer, on page 1310: 


4 

"Question: So you don't recall whether it was 


5 

your deduction from the injuries or him informing you 


6 

of how he was allegedly injured? 


7 

"Answer: Right." 


8 

Were you asked that questioned did you give 


9 

that answer? 


10 

A Can you repeat the question? 


11 

Q "Question: So you don't recall whether it was 


12 

your deduction from the injuries or him informing you 


13 

of how he was allegedly injured? 


14 

"Answer: Right." 


15 

MR. RITCHIE: Your Honor, I object. I don't 


16 

think that fully and accurately — 


17 

THE COURT: Just a minute. 


18 

MR. RITCHIE: I don't believe that is a full 


19 

exposition of tha prior testimony with relation to 


j 20 

this subject. 


21 

THE COURT: Let's go through it and then you 

4 


22 

can read the part you think is necessary to straight© 

li 

23 

• 

it out. 

• 


24 

Q Di you give that answer and were you asked tha 


25 

question? 



4P 
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A No. 

Q You don't usually type, do you? 

A No. 

Q Did you type this report? 

A No. 

Q Who did? 

A The secretary typed it. I wrote a few notes 

and the secretary typed it. 

Q When? 

A I don't know. Do you? 

0 It may have been a week later? 

A One or two weeks later, right. 

0 So, to the best of your recollection this 

letter could not have been given to Mr.Goberman on June 28thl 
A Right. 

MR. RITCHIE: Objection. 

Q Would have been sent to hie in the mail? 

MR. RITCHIE: I object to the hypothetical 
questions. 

THE COURT: No, he may inquire. 

Q Is it your recollection as to how -it got to 

Mr. Goberman? 

A 
Q 


Probably sent by mail. 

Is it not custosiary when giving a medical report 
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to be used for the purpose of litigation that you charge an 
extra fee for the preparation of the report? 

A Well, this is not a report, this is a note. 

q Tousent it to him by mail and you had your 

secretary or nurse prepare it? 

A Yes. 

q There was no extra charge for this? 

A I don't recall. 

0 nid you send it to a lawyer or did you send it 

to Hr. Goberman? 

A I didn't send it to a lawyer. 

q You are positive? 

A I don't think so. To a lawyer I will send an 

extensive report. 

q What is your recollection? 

A (No response.) 

q That you gave it to Mr. Goberman? 

A Maybe I gave it, I don't know. Or he came to 

the office or picked it up. Or it was sent. 

q This becoe«s important, did you — 

MR. RITCHIE: Objection. 

THE COURT: Please. 

q If Mr. Goberman came to the office to pick it 

up, could you please tell us to the best of your recoTlectio 


w 





J 





> 
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cone I taka it. 


Q In this case — 

A I don't like the idea. They expect me to come 

here and lose the office hours for three days. It is un¬ 


desirable. 


HR. MEISELMAN: Thank you, no further question! 


REDIRECT EXAMINATION 


BY MR. RITCHIE! 


Dr. Punturo, do you recall how much you were 


paid for this examination? 


note. 


About $10 and maybe approximately $5 for the 


Have you ever received any money from Mr. 


Goberman since then? 


Q One point during your cross-examination, when 

Mr. Meiselman asked you about a bruise on the face, where die 
you see the bruise on the face if you recall? 

A It might have been a small redness. 

MR. MEISELMAN: Objection to what he might hav« 


face? 


had. 


Do you recall him having some redness on the 


Yes, but not definitely. It is very small, not 
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10 Punturo-redirect 

definite that I could see exactly what it was and where it 
was. 

Q Doctor, did you also testify that it was small, 

smaller — I think you said than a half dollar? 

A No. 

Q A half inch? 

A Small. A half inch, it is not important to the 

health of the patient — this was a note. 

q Where there was a small bruise or redness, you 

might — 

MR. MEISELMAN: Objection as leading and 
argumentative. 

THE COURT: Yes, he is your witness. 

Q But, with respect to the injuries that you did 

note, how large were they? 

MR. MEISBLMAH: Objection, your Honor. I believe 
the exhibit speaks for itself. It has been read to 
the jury. 

THE COURT: Yes, it has been. 

Q Now, do you recall how this letter. Government s 

exhibit 18 came — you don't recall how it came into Mr. 


Goberman's possession? 

A No. 

Q Now, you stated you don't like this type of 
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case, what do you mean by that? 

MR. FISCHETTI: Objection. 

TFIE COURT: What? 

Q You don't like this type of case, what do you 

mean? 

MR. FISCHETTI: Objection. 

Q Do you normally — 

THE COURT: Objection sustained. Let's move 

ahead. 

MR. RITCHIE: All riqht, I have no further 
questions. 

MR. LEONE: No questions. 

MR. MEISELMAN: I do. 

RECROS S-EXAMINATION 
BY MR. MEISELMAN: 

Q Doctor, if there would have been injuries to 

the face or skull, would you ha<re taken x-rays? 

A Yes. 

MR. RITCHIE: Objection. That's way beyond the 

scope of redirect. 

THE COURT: Overruled. 

A Yes. 

Q On January 15, 1974, did you testify under oatt 

being asked the following queetion and giving the following 
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answer on page 1300: 


‘Question: This man Goberman, did he have any 

injuries on the forehead? 

"Answer: No, I don't recall. I would request 
areas I presume that is x-rays, your Honor, "in 

that area anything to the skull, chest or abdomen." 

Is that correct? 

A If i thought he might have an internal injury, 

I would have taken care of it by hospital or x-rays. 

O Did he te41 you he was beaten with blackjacks? 

A I don't recall, he might. 

Q You don't know? 

A He might have. 

Q If he told you that, would you have sent him 

to the hospital? 

A If in the head, yes. Not in the arms. 

Q On the chest or abdomen? 

A Right. 

MR. MEISELMAN: Thank you, sir. 

MR. RITCJIIE: No further questions, your 


Honor. 


MR. LEONE: No questions. 

THE COURT: We will adjourn now, members of 

the jurv, until 10 o’clock tomorrow morning. Please 




1268 a 


1145 


do not discuss the case with one another or anyone 
not on the jury until it is given to you to decide. 

I am sorry we kept you locked up so long but 
it took us a longer time to untangle the complications 
we anticipated. 

(The jury left the Courtroom.) 

MR. GILLEN: With respect to subpoenaes, I can 
put a return date on my subpoenaes if I have some idea 
THE COURT: I think you had better ask Mr. 
Ritchie. 

MR. RITCHIE: I don't believe we will go beyond 
Thursday. We might even finish up tomorrow. 

MR. GILLEN: I will make them returnable 
Thursday. 

MR. FISCHETTI: Are we working this Friday too, 

Judge? 

THE COURT: We have to work sometime, Mr. 
Pischetti. 

MR. FISCHETTI: It's tougher sitting here than 
arguing or even cross-examining, your Honor, believe 
me. 

(A recess was taken at this time until October 
16, 1974, at 10 o’clock a.ra..) 
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MR. RITCHIE: The Government will call 
Mr. Desmond J. O'Sullivan as its next witness. 
DESMOND J. O ' SULLIVAN , called as a 

witness, on behalf of the Government, having been duly 
sworn by the Clerk of the Court, testified as follows: 
DIRECT EXAMINATION 
BY MR. RITCHIE: 

Q Mr. O'Sullivan, what is your occupation? 

A I an an attorney. 

Q And how long have you been an attorney? 

A Approximately six and a half years. 

Q And you are presently in private practice? 

A That is correct. 

Q But at one time you were an assistant United 

States attorney; is that correct, sir? 

A That is correct, in this district. 

Q And you were also an assistant district attorney 

out in Suffolk County? 

A That is also correct, yes. 

Q Do you know an individual named Thomas McNamara? 

A Yes, I do. 

Q And he is present in this courtroom, is he not? 



¥ 
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I believe I saw him earlier. 

MR. GILLEN: Your Honor, his identification is 


completed. 


BY MR. RITCHIE: 


Have you ever represented him in any legal 


matters? 


A Yes, I have. 

Q And when was that? 

A I initially represented him on a problem he was 

having with the construction of the McNamara Buick-Pontiac 
building, a new building on Nesconsett Avenue. 

Q My question was when. 

A Roughly about — I began representing him I 

think on or about June 7, 1972 I believe it was. 

Q On that date did you have occasion to interview 

Mr. Thomas McNamara? 

A I believe it was in the evening of June 7th that 

I I first discussed the case with him. 

Q At the time that you interviewed Mr. McNamara, 

who if anyone else was present? 


Can I possibly refer to my notes on this, it 


is a long time? 


Yes, you may. 


A My notes indicate that I met with Kevin McNamara 

James McNamara, John McNamara — those are the sons of 


j 
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Mr. THomas McNamara — and Mr. Thomas McNamara and the meeting 
occurred at James McNamara's apartment located in Port 
Jefferson, on Main Street, and that also present was a detective 
Thomas Gill, of the Suffolk County homicide squad. 

0 At that time did you discuss a complaint of 

Mr. McNamara with respect to an individual named Harold 
Goberman? 


A Me were discussing basically that he was having 

a problem with his contractor, Mr. Goberman, that is correct. 

Q Now, during the course of this interview, did 

Mr. McNamara at any time complain of any threats of violence 
on the part of Mr. Goberman? 

A Did he complain to me personally? 

0 Yes. 


A Hell, I knew they apparently were having some 

difficulty — 

Q My question is did Mr. McNamara, Mr. Thosias 

McNamara during the course of that interview, ever mention 
Mr. Harold Goberman had made any threats of violence? 

A Not that I can recall at that meeting. 

Q Did Mr. McNamara at that meeting at any time 

complain that Mr. Goberman had kicked him? 

A Well, that would be a difficult question for me 

to answer because there were several people there ar the 
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meeting, there were various conversations. 

Did he complain to me personally at that time? 

Q Yes. 

A The answer is no. 

Q Did anyone complain to you personally at that 

time with respect to any violence directed toward Mr. McNamar 
on the part of or by Mr. Goberman? 

A Well, again I don't know exactly what you mean 

by "violence," I knew they were having pretty bad arguments. 
As far as any relationship of a threat specifically occurring 
to do bodily harm to Mr. McNamara, not at that time. 

Q Was any mention made of any assault in any 

manner by Mr. Goberman or Mr. McNamara by Mr. McNamara or 
anyone else present at that time? 

A Absolutely not. 

Q Was any mention made of any incident where 

Mr. Harold Goberman spat upon Mr. McNamara by Mr. McNamara or 
anyone present at that meeting at that time? 

A Not to the best of my recollection, not on 

June 7th, no. 

Q Now, as a result of that meeting, did you have 

occasion to speak with an individual from the Suffolk County 
district attorney's office? 

A I spoke with two individuals from the Suffolk 
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County District Attorney’s Office. 

Q As a result of that meeting? 

A As a direct result of that meeting. 

Q Which two individuals? 

A Mr. Edvard Connors, C -o-n-n-o-r-s, who was 

formerly the chief assistant district attorney in Suffolk 
County and was at that time I guess the senior trial 
assistant. I spoke with him. He was attached to the County 
Court Bureau. 

And I also spoke with Mr. .Jack Erlich, who was 
chief of the frauds bureau of the District Attorney's Office. 

Q Whom did you speak to first? 

A I don't recall in what order, but I spoke to 

them both as soon as I could contact them, which was early 
the next day. 

Q Was a meeting set up between yourself and any 

of these two district attorneys? 

A Yes, a meeting was set up with Mr.Jack Erlich 

in my office, that is correct. 

Q And how long after the June 7th interview with 

Mr. Thomas McNamara was this interview with Jack Erlich? 

A If I may refer to ray notes, Mr. Ritchie? 

Q Sure. 

0 

A The meeting occurred with Mr. Jack Erlich and 
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Detective James Brennan, I believe attached to either the 
rackets bureau or to Mr. Erlich's fraud squad, at about 
5:00 o'clock in my office, 5:00 p.m. in my office on June 9, 

1972. 

Q And was a complaint made to Mr. Erlich? 

A Well, I had asked Mr. Erlich if he and his 

squad could evaluate the possibility of fraudulent requisi¬ 
tions being submitted and false notarizations, things of that 
sort, because it was my belief that Mr. Goberman was taking 
kickbacks from the subcontractors on the case (sic). 

Q And that was your belief at that time? 

A That was my opinion at that time. 

Q Did you communicate that belief with supportingj 

documentation to Mr. Jack Erlich? 

A The purpose of the meeting was to bring our 

checks and our requisitions there for Mr. Erlich and his 
detective, whom I believe is a certified public accountant, 
to examine all of this so they could give us an expert 
opinion. I didn't feel I was qualified to render that kind 
of an opinion. 

Q Did you present documentation? 

A Yes, we did. 

Q As a result of that interview was any action 

taken against Mr. Gobarman? 
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A Do you mean did the district attorney's office 

institute any prosecution against him? 

Q Yes. 

A Not that I know of. 

(Continued next page.) 


25 





EK: jm 
TlamR2 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


1278a 1154 

O’Sullivan-direct 

0 During the course of that meeting with 

Mr. Erlich, did either yourself or Mr. McNamara at any time 
complain of any violence or any assaults or any spitting by 
Mr. Harold Goberman directed towards Mr. Thomas McNamara? 

A No, that was not the purnoso of the meeting. 

Q Was that or wasn't that done? 

A No, I never complained of it and to my personal 

knowledge no one else did either at that point. 

0 Were you aware at the tine of the June 7th 

interview that Harold Goberman had made a complaint to 
Thomas Gill about violence directed towards himself by Thomas 
McNamara? 

A No, this is the first I know of it, I — 

0 Mr. Gill never informed you of that? 

A If he did, I have no recollection of it. 

0 And Mr. McNamara never informed you of that? 

A That Mr. Goberman complained to Detective Gill 

that Mr. McNamara was threatening him? 

Q Yes. 

A Not to my knowledge, Mr. Ritchie. 

MR. RITCHIE: I have no further questions, your 

Honor. 


24 
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(continued on next page) 
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2 CROSS- EXAMINATION 


BY MR. GILLEN: 


Mr. O’Sullivan, how long have you known John 


McNamara? 




Since 1962, I believe. 


What about James find Kevin? 


I think I first met Jim McNamara around 1964 and 


Kevin probably around the same time. 


Are there other brothers? 


Yes, there is another brother, Tom, Jr., who is 


a United States Attorney in North Carolina, I believe. 


How long have you known Tom, Jr.? 


Probably about eight to ten years. I don’t 


know him that well because he doesn't live in the area. 


Well, about how long do you know him? 


I know him about the same time as I know John. 


That is another brother, other than Jim? 


That is right. 


You are saying you were brought into this 


matter on June 7th? 


That is correct. 


At that tine were you given a copy of a contract; 


Yes, I was. 


Was it a large contract? 


<1 


, / 


I 
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It was extremely large, I believe several 


hundred pages. 

MR. GILLEN: May we have the exhibit, please? 

(Document handed to Mr. Gillen.) 

Q Now, is it fair to say, Mr. O'Sullivan, that as 

far back as 1972 most of your experience as an attorney was 
in the field of criminal law? 

A That is correct, sir, trial work basically. 

Q It is still the same? 

A It. is still basically the same, right. 

0 So while you are conversant in all areas of law, 

basically you are a criminal lawyer? 

A That is basically correct, yes, sir. 

0 Now, sir, how long did it take you to familiarizt 

yourself with that — 

MR. GILLEN: What is the exhibit number, 

Mr. O'Sullivan? 

MR. RITCHIE: It is on the second page, sir. 

MR. GILLEN: Government's Exhibit 11. 

A It took me several days, Mr. Gillen, as a matter 

of fact at that time I was fairly busy and I had to stay up 
late at night to read through this thing, several nights. 


Did you have other documents that you had to put 


together? 


\ 
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That was one of the areas, yes. 

You said in ycur opinion at the time he was 
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taking kickbacks? 

A Yes, I did. 

MR. RITCHIE: Your Honor, I object to that 
question and ask that the answer be stricken. 

Any opinion he ha3 is based on — 

THE COURT: No, it was brought out on his direct 
questioning. 

MR. GILLEN: That is correct, your Honor. 

BY MR. GILLEN: 

Q Is that still your opinion, from what you know 

of this? 

A Yes, it is. 

Q Now, Mr. O'Sullivan, did you ever meet Harry 

Goberman personally? 

A Yes, I have. 

0 When for the first time did you meet Harry 

Goberman personally? 

A If I may refer to my notes, Mr. Gillen? 

0 Please do. 

A I met Mr. Goberman for the first time on the 

morning of June 0th and it was at or about 10:30 or 10:45. My 
notes indicate 10:45 I met him. 

(continued on next page) 
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0 Where was that you met him? 

A I met him in the basement of a private residence 

located in Hauppague which was, to my understanding, the 
basement was the headquarters for Len-Al Construction 
Corporation. 

0 That is June 8th, 1972? 

A That is correct. 

O Was anyone with you when you met with 

Mr. Goberman? 

A John McNamara, the son of Thomas McNamara 

accompanied me there because I didn't know where the office 

van. 

O How long did the meeting with Mr. Goberman take? 

A My notes indicate we arrived there at or about 

10:45 a.m. and they indicate I left there and returned to the 
job site at about 12:15, or fifteen minutes after noon-time. 

o Incidentally, these notes, are these 

contemporaneous notes? 

A They were made nrobably on the very day or 

within tvjcnt"--four hours. 

O ITiat wea the purpose? 

r I was keeping then for the purpose of billing 

out the time to Mr. McNamara ultimately. 


25 
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You keep the notes as accurate as possible? 
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Yes, also to try to refresh my recollection of 


what occurred on a given date, 


0 What was the purpose of the meeting with 

Mr. Goberroan at Len-Al on June 8th? 

A As I mentioned before, Mr. Goberman was unable 

to pay his — the people who were performing labor on the site 
and Mr. McNamara was ready to advance them money to meet his 
payroll. I went to pick up a check from Mr. McNamara and to 
bring it to Mr. Goberman and also I was going to try to 
arrange a time when I could examine Mr. Goberman's books and 
records to ascertain if he was paying the sub-contractors as 
13 required to. 

0 Did you have any problem examining his books 

15 and records then? 

^ On the 8th of June he agreed to show them to us, 

1 but I believe later that day I got a call from Mr. Shallos and 

18 I think we set up a meeting on that Friday, I don't recall 

19 when. We were to sit down and he was to show me all the checks 
to indicate the payments to all the sub-contractors. 

21 Q Did he show you? 

A Ultimately we had a meeting with Mr. Shallos,in 

23 his office, when I did go over all the checks. 

24 0 Did you actually give Mr. Goberman a check on 


25 
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O' Sullivan-cross/Gi.llen 
A Yes. 

Q How much was the check, do you know? 

A I don't recall offhand. 

0 A number of thousands of dollars? 

A Certainly in the couple of thousand dollars. I 

could look it up. 

0 Excuse me one moment. 

(Pause.) 

Q Would the figure twenty-four hundred and forty- 

six dollars refresh your recollection? 

A That sounds familiar to me, Mr. Gillen, yes. 

Q Incid ntally, this meeting with Mr. Goberman, 

was it a friendly meeting? 

MR. RITCHIE: I must object. Mr. O'Sullivan 
has become the defendant's witness. 

THE COURT: What? 

MR. RITCHIE: I believe the witness has become 
Mr. McNamara's witness at this point and I object to 
leading. 

MR. GILLEN: He is a witness in the case. He's 
nobody's witness. 

THE COURT: If you examine him on matters not 
covered on direct, you make him your witness, for the 
purpose of determining what kind of question you are 
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O' Sullivan-cross/Gillen 
permittee! to ask him — 

MR. GILLEN: That I accept, but not the way 
Mr. Ritchie said it. 


THE COURT: Mr. Ritchie said it in a very 
conventional way. 

MR. GILLEN: Then I apologize. It didn't sound 
conventional to me. 

THE COURT: Perhaps you don't have my taste for 
convention. 

BY MR. GILLEN: 

Q Did Mr. Goberman have any marks on him on 

June 8th, 1972? 


A Would you be more specific? 

Q Marks, visible marks. 

A Do you mean — 

Q Did you see any marks? 

A I saw Mr. Goberman, he appeared to be normal to 

me. I didn't see any marks. You mean marks like there was 
violence done? 


0 Yes. 

A No, I wasn't specifically looking for that. I 

was going to meet with him. He appeared to me to be a 
perfectly healthy person at the time. 

Q How was he dressed, do you recall? 
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A It was a warn day and in fact I think he had the 

back door of the cellar open. Re was dressed in slacks and a 
T-shirt or a very light sport shirt. 

MR. GILLEN: May I have this narked? 

THE CLERK: So marked for identification as 
Defendant McNamara's Exhibit AT. 

(So marked for identification.) 


cheeks, nose? 


Did he have >ny bruises on his facial area. 


Absolutely not. 

Did he complain of any beating by John McNamara? 
No, they were quite friendly. 

You know that John McNamara is a defendant in 


this case? 


A Yes. 

Q I show you Defendant's Exhibit AP for identifi¬ 

cation and as a matter of fact you said there in that letter 
well over eighteen months ago how he was dressed, so it is 
not just now that you recall how Mr. Goberman was dressed? 

MR. RITCHIE: Objection. 

THE COURT: The objection must be sustained. 

MR. GILLEN: May I have this marked? 

THE CLERK: So marked for identification. 
Defendant McNamara's Exhibit AQ. 

(So marked for identification.) 


25 
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conversation with John McNamara? 

A Yes, he was talking to him almost continuously 

for the entire hour and a half subject to many telephone calls 
which interrupted. 

Q Was there any visible animosity between 

Mr. Goberman and Mr. McNamara? 

A No, they were laughing and joking around. 

Q You told us of a meeting on June 9th, 1972. I 

believe you said it was at your office, is that correct? 

A That is correct, Mr. Gillen. 

Q Where is your office located, or, was it 

located at that time? 

A It was then, and still is, located at the 

Hillside Professional Center, Route 25A,East Setauket, 11733. 

0 John McNamara was present at that meeting? 

A Yes. 

0 Tell us, please, from your notes, do you have 

any recollection as to what time you first saw John McNamara 
on June 9, 1972? 

A Well, my notes indicate that I had a meeting 

with the McNamaras and their accountant which commenced about 
three-thirty. I first saw John and Jimmy earlier. I think 
Jimmy came in to the office first. They came in one by one. 
Jimmy, John, and Mr. McNamara and I think the last one was 

I 
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John Sena, the accountant. 

q Do you have any present recollection of what 

4 txme John McNamara cawe to your office June 9, 1972? 

5 A My best estimate was probably in a half hour 

6 prior to the start of the meeting, certainly not more than an 


7 hour before. 


At that meeting, Mr. Erlich you described was 


9 there, was that Exhibit 11 discussed, the contract? 


I am sure it was, but I don't honestly recall. 


ll Mr. Gillen. 


12 Q Did you have a lot of documents at that meeting? 

13 A Yes. 

14 Q Were they discussed, documents and checks? 

15 A Right. There were two requisitions in 

16 particular that Hr. Brennan was directing his attention to. 

17 Q That was the purpose of the meeting, was it not? 

is A My note indicates if I may again, when Detective 

19 Brennan and Mr. Erlich joined the meeting, they were examining 

20 requisitions for possible fraud, a false notary, and falsifyin 

21 business records. 

22 MR. GILLENs May I have these marked for 

23 identification? 

24 THE CLERK; Document marked for identification 

25 as Defendant McNamara's Exhibit AR. 


(So marked for identification.) 
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Yes, every file in my office has these records 
Did those records cone from your files? 


0 In fact, you use it to get paid, is that correct? 

A That is correct. 

0 Which is an important part of your practice? 

A The most important part. 

MR. GILLEN: I offer it in evidence. 

MR. RITCHIE: I still object. He has not met 
the requirements of 28, U.S. Code 1732. 

THE COURT: In what respect? 

MR. RITCHIE: There has been no testimony what¬ 
soever with respect to the preparation of these 
documents, when they were prepared with relation to 
the events recounted. 

THE COURT: I think Mr. O’Sullivan did say 
something about that. 

MR. RITCHIE: He only testified to the keeping 
and maintenance. 

THE COURT: No. Earlier, not just now, earlier 
he was asked when the notes were made. 

MR. RITCHIE: Then I would have no objection 
except on the grounds of xrelevance. I don't see how 


it is relevant to the — 
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MR. LEONE: Must we have a speech every time? 

THE COURT: I think Mr. Leone and others also 
have a right to voice an objection. 

MR. LEONE: X was objecting to the manner in 
which counsel makes his objection. 

THE COURT: He must do his duty, you know that. 

THE CLERK: Received, your Honor? 

THE COURT: Yes. 

THE CLERK: Defendant McNamara's Exhibit AR in 
evidence. 

(So marked in evidence.) 


(continued on next page) 
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0'Sullivan-cross 


2 

Q 

If you recall, Mr. Ritchie asked you on your 


3 

direct testimony, I think you referred to two times meeting 


4 

with James 

McNamara, in the apartnent I believe on June 7th, 


5 

and the meeting in your office with Mr.Erlich, and he asked 


6 

you at that time did anyone there tell you of any threats. 


7 

Do you recall that your answer was no? 


8 

A 

That is correct. 


9 

Q 

My question, Mr. O'Sullivan, was at any time 


10 

thereafter 

, did the McNamaras tell you of threats? 


11 


MU. RITCKIE: Objection. 


12 


THE COURT: Yes or no only. 


13 

A 

Yes, they did. 


14 


THE COURT: Yes? 


15 

Q 

And, can you tell us please what were the 


16 

threats they told you about. 


17 


MR. RITCHIE: Objection unless we fix which 


18 

Mr. 

McNamara. 


19 


THE COURT: And on what date. 


20 


MR. RITCHIE: Yes, and on what date. 


21 

Q 

Fine. 


22 


Do you know what date, Mr. O'Sullivan? 


23 

A 

Yes, approximately a day or two after June 16th 


24 

Q 

Who did you meet with? 


25 

A 

I am certain I met with Jimmy McNamara. 


V'- 
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I think I also spoke with John McNamara. 


That is the same John McNamara who is a 


defendant in this case? 


Yes. 


Q Is that the sane John McNamara that was present 

at the time of the meeting in Mr. Erlich's office? 

A Yes. 

q Is that the same John McNamara present in the 

meeting in James' office? 

A Yes, that is correct. His apartment, Mr. Gillei 

Q Vihat did he tell you about the threats? 

MR. RITCHIE: Objection, your Honor. This is 
incompetent hearsay. 

THE COURT: Well, would you step up, gentlemen. 
(The following took place at side bar.) 

MR. GILLEN: If I may, Mr. Ritchie has — 
well, I will wait. 

TI1E COURT: I think this witness was called 
primarily to show that no complaints of violence were 
ever made. 

MR. RITCHIE: No, he was called with respect 
to a meeting on June 7th, your Honor testimony 
concerning threats in the latter part of June I think 
is highly prejudicial to the Government — 
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MR. GILLEN: What? 

MR. RITCHIE: The motives for the McNamaras 
to fabricate threats was certainly present on June 7th 
but the McNamaras at that time attempted to use a 
court complaint and it was only way back at the end 
of June after Junr 16th that the McNamaras came up 
with the allegation of threats. It was stated to 
Mr. O'Sullivan by a nonparty, stated by a party to 
this cause of action by a conspirator, your Honor, 
but co-conspirator's testimony is merely a form of 
vicarious admission. An admission is only admissible 
when offered by the parties. 

THE COURT: Against a party who had made the 
admission. 

MR. RITCHIE: This is nothing more than a 
self-serving statement. I can see your Honor's point, 
the statements were made and it is not being offered 
for its truth, but I think in this case we are — 

Mr. Harold Goberman going to the police in Suffolk 
County on June 5 and at that time complaining of 
violence on the part of Mr. McNamara. 

MS. SELTZER: The entire jury is listening. 

MR. GILLEN: I think it was February 15 or 


March 15, 1973 is the alleged fabrication by 
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Mr. McNamara. We are talking about June of 1972. And 
I would like to know, does the Government contend his 
threats were fabricated and no threats ever occurred? 

MR. RITCHIE: I don't vouch for your witnesses. 

MR. GILLEN: I am not sure of the Government's 
contention. He is giving the jury the impression 
there were no complaints ever made. He stands there 
and says fabrication by the McNamaras of June 16th. 

How in God's name could Thomas McNamara know on 
June 16th he was going to be called into the strike 
force office and questioned by Mr. McMullen and 
Mr. Ritchie in March of 1973? 

THE COURT: I am afraid that the testimony 
must be heard, Mr. Ritchie, because you see there 
really wasn't any point in calling Mr. O'Sullivan as 
a witness on behalf of the Government except to show 
the absence of any threats of violence by Gobennan 
against Mr. McNamara. 

Now, I think to say that in this critical 
period of June 5 to June 28, that Mr. O'Cullivan 
cannot be asked whether threats were reported to him 
as having been made later on would be to deny to the 
defendants an opportunity to meet the main thrust of 
the witness' evidence. 
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O’Sullivan-cross 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Now, I think it is true that -- 
I am afraid that this permeates the case on both 
sides. All of these charges and countercharges of 
threats of violence could be found by the jury to be 
so grossly exaggerated, and they don't much care for 
either side of the case and their verdict would be a 
plague on both your houses 

MR. RITCHIF: I understand. 

THE COURT: Hut, I am afraid I nu3t allow it. 

MR. GILLEN: Thank you. 

MR. RITCHIE: I would only say that the 
Government by your ruling has denied the right to 
cross-examine the declarants. 

THE COURT: Well, I am afraid you invited that 
because you asked whether there were any complaints 
of threats at all at the meetings. 

MR. RITCHIE: Your KOnor, I would like to note 
on June 16th, Mr. O'Sullivan terminated his represen¬ 
tation with the McNamaras. 

TIIE COURT: All of this goes to other matters. 
Mr. McNamaras way with lawyers is 3trange indeed. 

We will see. 

MR. RITCHIE: Yes, your Honor. 

MR. 01 LI.EH : Thank you, your Honor. 
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Q My question was, what was said about the threats? 

THE COURT: If anything? 

A James McNamara told me that they were locking up 

all the apartments, that Mr. Goberman had threatened to blow 
up the garage. The apartments are up over McAllister Motors, 

2 m active dealership. He had threatened to blow up the garage 
and threatened to get him with a shotgun and he was scared 
and his brother John was scared. 

Q Now, in and during this time, you knew the 

McNamaras — you were friendly with some of the sons? 

A I was very friendly with Jimmy McNamara. He 

was one of my best friends. 

Q During this period of time, June, July and 

August of 1972, did you notice any change in the lifestyle of 
the McNamaras? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: That seems rather far afield. 

0 Did you observe the McNamaras taking unusual 

precautions? 

A Yes, I did. 

MR. RITCHIE: Objection. 

Objection, your Honor, to the leading. 

Objection on the grounds of relevance. 

THE COURT: I'm afraid the harm has been done. 
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Mr. Ritchie. I can ask the jury to erase it from 
their minds. I do not see how they could, if they say 
they managed to. 

The question at least eliminated the necessity 
for asking other questions to get to the point in ordei 
to avoid leading. 

Motion to strike is denied. 

MR. GILLEN: Thank you. 


10 BY MR. GILLEN: 


You said there was a Detective Thomas Gill at 


12 that meeting; is that correct? 


14 right. 


On June the 7th I met with Tom Gill, that is 


Can you tell us, please, did you have a 


16 conversation with Thomas Gill on that day? 


On the evening of June the 7th I had a 


18 conversation with him, yes. 


Was that conversation out of the presence of 


20 the McNamaras? 


I left Jim McNamara's apartment to discuss with 


22 || Tom McNamara exactly who Mr. Goberman was — 
Q With Tom Gill? 


Excuse ms, that is correct. 


Did you learn anything of the background of 
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VThat 1 cannot remember is whether Mr. Gill was 
at any time familiar with the — what's the name of 
the case? 


MR. GILLEN: Sommers. 

He was one of the detectives on the case. 

THE COURT: The reason for admitting it would 
be that the jury might well think that having heard 
that, people might be induced to think that Goberman 
was a Bort of outlaw and could be abused with impunity. 

MR. GILLEN: That is not my purpose, your Honor. 

THE COURT: The other reason for it would be to 
show that it would have firmed up Mr. McNamara's belief 
that he had fallen into the hands of a very evil man 
indeed and moved him to resolve every rational and 
every irrational doubt against him and to move heaven 
and earth to get him off the job, including people who 
might be thought to be familiar with the same realms 
of society in which, according to Gill if he said what 
he might have said, Goberman functioned. 

In other words, the reason for permitting it, 
despite it's hearsay character, is because it could 
have loaded the mind of Thomas McNamara and John 
McNamara until it was ready to go off as with a high 
explosive charge and furnish a reason for the conduct 
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regard this as very powerful Government evidence. If 
the defendants insist on offering it, I do not see how 
I could keep it out. If you had offered it, well I 
do not know. 

MR. RITCHIE: Your Honor, I have a great deal 
of respect for your abilities, but I do believe that 
the jury is going to hear this — going to hear it from 
a man like Mr. O'Sullivan and from all I know and it is 
apparent to the jury, highly respectable and of integri 
they will learn that he was informed by another 
individual of the reputation of Harold Goberman and 
that he then communicated that to Mr. Thomas McNamara. 

I think that is irrelevant because we will have 
testimony later in the case that Mr. McNamara — Mr. 
Thomas McNamara communicated to Mr. Shea on the date 
previous — on June 6th — facts concerning Mr. Harold 
Goberman's criminal background. I do not think this was 
a new revelation. 

I think furthermore this is really a declaration 
of Detective Thomas Gill. Detective Thomas Gill will 
be on the stand. Detective Thomas Gill will be 
examined as to his opinion of Mr. Goberman through his 
investigation. I do not have a citation now, your Hono: 
but I will get it for you. t did nQt eJtpect 
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problem to come up at any rate until Mr. Thomas Gill 
was called, which I expect to occur tomorrow as things 
are moving today. 

(continued on next page) 
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MR. RITCHIE (continuing): There is cise law to 


T4am 



3 

the effect that reputation evidence by a police officer 


4 1 

concerning a person who he is investigating or who took 


5 

part in an investigation is inadmissible. I think the 


6 

Court can see the reasons for that. 


7 

THE COURT: It certainly would be inadmissible 


8 

I think if offered in evidence against Mr. Goberman to 


9 

attack his integrity, credibility, anything of that 


10 

sort. But so far as the jury is concerned, I think 


11 

very much worse things about Mr. Goberman have come 


i 12 

already from his own mouth than they are going to hear. 


13 

or which may have been retailed by Mr. Gill to 


14 

Mr. McNamara. I think the real question is, and you 


! 15 

are right, that the jury must be cautioned that Mr.Gill 

I 

16 

is not here as a witness and was not talking except at 


17 

second-hand himself and that this was third-hand and 


18 

therefore is irrelevant except to show what was in the 


19 

mind of Thomas McNamara at the time in question and 


20 

where it casts from, and not that it was true or should 


21 

have not been in his mind. 


22 

MR. RITCHIE: Yes, I see, your Honor. 


23 

MR. GILLEN: I press my offer, sir. 


24 

THE COURT: All right. 


25 

I overrule the objection. 

i 
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O' Sullivan-cross/Gillen 
MR. GILLEN: Thank you. 

THE COURT: Do you want to take your cigarette 
break now? 

MR. GILLEN: Yes. 

(At this point, a recess was taken.) 

(continued on next page) 
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(Jury present.) 

(The witness returned to the courtroom and 
resumed the witness stand.) 

MR. GILLEN: May I proceed? 

THE COURT: Yes. 


BY MR. GILLEN: 


Q What did you tell Thomas McNamara about Harry 

Goberman — do you have the context now? 

A Yes, I do. 

• I told him that I had discussions with Mr. 

Edward Connors of the County Court Trial Bureau and Mr. Jack 
Erlich of the Suffolk County District Attorney's Office, 

Fraud Bureau, and I told him that Mr. Connors had indicated— 

MR. RITCHIE: I must object. The question was 
directed towards Mr. Gill. 

THE COURT: Yes, as I understood it. 

I am not sure there isn't a slip question here, 
isn't that right, Mr. Ritchie? 

MR. RITCHIE: I am not sure either. 

THE COURT: I think that the last question askec 
was whether he had talked alone to Mr. Gill. 


BY MR. GILLEN: 


That is what I meant by context. 


I am sorry. I definitely misunderstood. 
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THE COURT: Whether he had told Thomas McNamara 

about his alone talk with Mr. Gill between June 7 and 

June 16th. 

BY MR. GILLEN: 

0 That is correct, that is what I meant by 

"context?" 

A Now I understand the question. 

0 What did you tell Thomas McNamara — what was 

said by you and what was said by him? 

A I was advised by Gill that there was a 

confidential on-going investigation into a homicide in which 
Mr. Goberman was considered the principal or the perpetrator. 

Q This is what you told Thomas McNamara? 

A Yes, I did. 

Q Now, did Thomas McNamara ask you any questions 

about Goberman? 

A He asked me if I had any other information about 

Mr. Goberman. 

Q Did he ask you whether he was a dangerous man? 

A I don't — 

MR. RITCHIE: Objection. 

THE COURT: Please do not lead. 

MR. GILLEN: I apologize. 


25 


Q 


What other questions did he ask? 
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A He asked me what I knew about Mr. Goberman and 

I advised him what I was able to find out from Detective Gill. 
THE COURT: What Mr. Gill told you? 

THE WITNESS: I advised him what Mr. Gill had 
told me, correct. 

THE COURT: True or false, what he had said to 

you. 

EY MR. GILLEN: 

Q I show you Exhibit Z in evidence and do you 

recognize that check — look at the date, please? 

A ' Could I look at my files for a second? 

0 Surely. 

(Pause.) 

A The check looks familiar to me. 

Yes, I recognize that check, Mr. Gillen. 

Q It is a check that is in evidence of thirty-six 

thousand some odd dollars, dated June 16, 1972? 

A Yes, thirty-six thousand, six hundred. 

Q Were you present on June 16 when that check was- 

A Yes, I transported that check and delivered it 

to Mr. Sfaelos, Mr. Gobeman's attorney. 

0 Did that have anything to do with the building 

on Nesconset Highway? 

A Yes, it did. 
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MR. GILLEN: I have nothing further. 

Thank you. 

THE COURT: Did you mean that you delivered the 
check on the day of its date to Mr. Goberman's attorney? 

THE WITNESS: Yes, I believe that is correct. 

If I could check my notes, I would be able to 
answer that with more certainty. 

Your Honor, ray notes indicate that I met with 
Mr. Sfaelos at the Candlewood Diner on June the 15th, 
1972 at about 6:30 to seven o'clock and that I got an 
agreement from Mr. Sfaelos to hold the check in escrow 
and I gave him a check for thirty-two thousand, six 
hundred dollars and I believe this is the same check 
that Mr. Gillen showed roe, so my best recollection 
would be that I actually delivered that check on 
June 15, 1972, even though it is dated June the 16th. 

MR. GILLEN: I have nothing further. 

MR. RITCHIE: Anything further? 

MR. LEONE: No questions. 

MR. FISCHETTI: No questions. 


(continued on next page) 
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REDIRECT EXAMINATION 
BY MR. RITCHIE: 

0 Mr. O'Sullivan, that check that was delivered 

to Harry Goberman, was that a check in payment of a 
requisition from Harry Ool>erman to Mr. Thomas McNamara? 

A If I may check — I believe that’s correct. 

If I may check my notes, I would be able to 
answer that better, Mr. Ritchie. 

I can't find what I am looking for, but I believe 
that is correct and I believe Mr. Pfaelos signed an agreement 
to hold that check in escrow. 

0 You have already said that, Mr. O'Sullivan. 

A I am saying that is my best recollection. 

O Now, on June the 8th, 1972, you met with 

Mr. Goberman in Len-Al Construction, did you not? 

A In the basement of the private residence that I 

believe was Len-Al Construction's office, yes. 

0 And Mr. John McNamara accompanied you? 

A Yes. 

n And there was a discussion about the cost of the 

contract, wa3 there not — the cost of the relationship of the 
parties under the contract, was there not? 

A There was a discussion that I wished to have 

Mr. Goberman verify to me personally that he was paying all 
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the sub-contractors that he was required to pay per each 
requisition. 

Q Did Mr. Goberman state at any time that he 

wanted to get paid by Mr. McNamara? 

A No, he claimed at that time that he was in fact 

paying the sub-contractors and he indicated to me that the 
following Friday he would sit down and prove to me that he was 
paying them by showing me the cancelled checks. 

Q And were you shown cancelled checks — you were 

shown cancelled checks, were you not? 

A Not the following Friday. 

Q Were you shown the cancelled checks at any time 

during the course of your representation? 

A Yes, I was, by Mr. Sfaelos in his office. 

0 You only represented Mr. Thomas McNamara up untiL 

June 16, 1972; is that correct? 

A On June 16th I advised him that I was no longer 

going to represent him, but I did not represent to the other 
side to give him time to get another attorney to represent him, 

Q Was it during the course of your representation 

of TTiomas McNamara that Mr. Sfaelos showed you these checks? 

A Yes, definitely. 

Q And Mr. Goberman had agreed on June 8th to show 

you those checks, had he not? 
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A Yea, he did. 

0 It was only when you received a call from 

Mr. Sfaelos that Lhat that date to be shown the checks were 
put off, right? 

A It was pursuant to Mr. Sfaelos' call. 

I believe he wouldn't show them to us, but 
ultimately he did. 

Q Mr. Goberman was willing to show then to you 

right at that meeting on June the 8th? 

A That's what he said. 

Q And did he have any complaints about the pay¬ 

ments by the McNamaras? 

A Did Mr. Goberman personally, no. 

Q Did Mr. Sfaelos? 

A Yes, he did. 

Q And it was on June 16th that he did pay a 

requisition in the amount of thirty-two thousand? 

A I believe it was June the 15th. 

Q Was that an advance of any kind or any payment 

due under the contract, pursuant to the contract? 

A It was payment pursuant to the contract, but was 

not due at that time. It was in advance — it was in advance, 
in effect. 

Q What is the date on the requisition? 
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A I'd have to check the files. 

Q Wasn't it May 15, 1972, a month before? 

A Very possible, Mr. Ritchie. 

0 You don't recall too well what date? 

A I would look it up for you. 

0. You don't recall the date? 

A I would look it up for you. I will do my best. 

(continued on next page) 
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A (Continuing) I believe it was the third 

requisition that was submitted by Mr. Goberman which the 
check represented. 

Q What was the date? 

A I don't know if I can answer that, I will try 

my best. 

I have an indication here of a photocopy 
marked requisition number three dated May 15, 1972, that is 
the requisition for $32,610. 

0 Isn't it a fact that during the course of your 

negotiations with Mr, Goberman and with Mr. Sfaelos that 
you did complain about their payments to the subcontractors? 

A The basic complaint I had for Mr. 

Sfaelos was — 

Q My question was, isn't it a fact that what 

complaints you made were put forward as representing Thomas 
McNamara? 

A I don't understand your question, Mr. Ritchie. 

TITE COURT* Wasn't it the basic complaint of 
Mr. McNamara and that you put forward on hia behalf 
to Mr. Goberman that Mr. Goberman had not been paying 
the subcontractors? 

THE WITNESS* That was one of several complairta 
your Honor. 


I 
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of certain earlier questions relating to what was said at 
several meetings around this date. 

MR. GILLEN: Let him ask what was said to 

Mr. Gill. 

THE COURT* Well, yes. 

BY MR. RITCHIE* 

Q Mr. Gill had been in the office of James 

McNamara on June 7; is that correct? 

A It was in James McNamara's personal residence, 

it was in an apartment above what is now McAlister Motors. 

Q Was it in his personal apartment? 

A That is correct. 

THE COURT* It was then the downtown office 

of the McNamara's? 

THE WITNESS* I believe, your Honor, they have 
have one room on the top floor taht they were using 
for an office, but the business at that point, I am 
trying to think — I guess it was still there, maybe 
it was in McNamara's name at that time, well, it must 
have been. 

Q Would it refresh your recollection if I told 

you that the show room, the new show room, didn't come into 
existence until later? 

A AS I think back, it was McNamara Buick at that 
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time. 

Q You did meet with James McNamara and the other 

individuals and Thomas Gill in James McNamara's apartment; 
is that correct? 

A That is correct, yes. 

Q Now when you communicated what you had learned 

from Thomas Gill about Harold Goberman to Mr. McNamara, 
did he at that point inform you that Mr. Goberman had in 
fact threatened him? 

THE COURT: No. 

Did he inform you of anything with respect to 

Mr. Gill and Mr. Goberman? 

MR. RITCHIE* No, my question is — 

THE COURT* All right, go ahead. 

MR. RITCHIE* I will rephrase it. 

THE COURT* Please. 

Q At the time that you informed Mr. Thomas 

McNamara about what you had learned flora Thomas Gill concern*> 
ing Harold Goberman, did Mr. McNamara «t that time tell you 
about any threats of violence? 

Did he tell you about any kicking or spitting 
or assault upon his person or the persons of anybody closely 
related to him? 

A He advised me that he had had some violent 
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1195 

but he never 


told me specifically that he had been threatened, specificall 
that he had been spat upon or specifically that he had been 
assaulted* 


y 


Assaulted is a crime in the New York State 


Penal Law; isn't it? 

A I believe, Mr. Ritchie, if he was threatened 

that would be a crime, too. 

0 Threats would be a crime, would they not? 


I think if there was substance to them, yes. 
Was there not a complaint about a threat to 


his person or to the person of anybody closely related to 
him at that time? 

A At that time he advised me that they had had 

some argument, but to test of my recollection he never told 
me that he was threatened, at no time did he specifically 

tell me there was a threat. 

q Isn't there a lot of difference between an 

argument and a threat in your mind? 

A In mind, yes. 

q At no time during the entire course of your 

relationship with Thomas McNamara did he or anybody closely 
related him tell you of any threats by Mr. Goberman? 

A The first time I ever heard of any threats 
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was about a day or two — 



0 Please answer my question. 

A Mr. Ritchie, I am trying my best to answer 

your question. 

Q Okay, fine, go ahead. 

A The first time that I heard of any threats 

specifically was a day or two after I advised Mr. McNamara 
that I wished tobe substituted for his attorney. 


substituted? 


Karr? 


And what was your reason for wishing to be 


MR. LEONE: Objection, Judge. 

THE COURT: Can T hear that question, Mr. 


(Record read.) 


THE COURT: Unless it is materially related 
to the facts in this case, I don’t see that it has' 
any bearing on it. 


Honor? 


MR. RITCHIE: Can I have a side bar, your 


THE COURT: Yes. 


(Cont'd on next page.) 
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(The following occurred at aide bar without 
the hearing of the jury.) 

MR. RITCHIE: I have been informed, I belive 
it was by Mr. McMullen, thit the reason Desmond 
O'Sullivan as counsel terminated his relationship with 
Thomas McNamara was because of Mr. McNamara's violent 
anger. 

Now I would like to go into this out of the 
presence of the jury so that if that is not the fact 
the answer will not prejudice the jury. 

THE COURT: Isn't it in the 302? 

MR. RITCHIE: It is not included in the 302. 

MR. GILLEN: It is not included in the 302. 

THE COURT: Just a moment. 

MR. GILLEN: I'm sorry, sir. 

THE COURT: Did you listen to what Mr. Ritchie 

said. 

MR. GILLEN: Yes. 

THE COURT: Mr. Ritchie said he would be very 
glad to pursue this line of questioning out of the 
presence of the jury. 

MR. GILLEN: Your Honor, I would most respect¬ 
fully object to any inquiries about Mr. O'Sullivan 
and Mr. McNamara or as to any reason for the discon¬ 


25 
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respectfully submit it cannot have a blessed thing 
to do with the issues of this case. 

In addition tnereto, I take strong and violent 
argument with the premise that an FBI agent had been 
doing things and not making reports. I just don't 
understand it. 

This is a retrial, it isn't the first time they 
have been here. 

It is incomprehensible to me. 

MR. RITCHIE: I don't believe it is, your Honor 
perhaps it was out of regard for Mr. O'Sullivan's 
wishes. 

MR. MEISELMAN: You mean not to put it i.\ the 

302? 

MR. RITCHIE: If it had been in the paper I 
would be 100 percent certain about it but — 

THE COURT: I don't think it would show anythinc 
except proclivities. 

MR. RITCHIE: We have had a lot of testimony 
about proclivity through representations that were 
elicited by Mr. Gillen through Mr. O'Sullivan. 

MR. GILLEN: I would like your Honor to 

take judicial notice that we are talking about two 
Irishmen, Mr. O'Sullivan and Mr. McNamara. 
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MR. RITCHIE: I ask jour Honor to take judicial 
notice that Mr. Gillen has grave opposition to testi¬ 
mony about the violent proclivities of an Irishman 
but not about the violent proclivities of a Jew. 

MR. LEONE: You are joking. 

MR. RITCHIE: Yes, I am joking basically, I 
have got to say. 

THE COURT: No, I think we would just be 
getting Mr. O'Sullivan's opinion. 

MR. RITCHIE: We certainly have got hearsay 
opinions of other persons already elicited through 
the testimony of Mr. O'Sullivan on cross. 

THE COURT: I don't recall that. 

MR. RITCHIE: Well, we have had testimony 
concerning — 

THE COURT: No, I think that you had testimony 
from Mr. O'Sullivan that Mr. Thomas McNamara said that 
they had violent arguments. 

I think it would be dangerous to go into this 

area. 

MR. RITCHIE: Yes, your Honor. 

MR. GILLEN: Thank you. 

(The trial then proceeded within the hearing 
of the jury.) 
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BY MR. RITCHIE: 

q Now, at the time that you finally did learn 

about threats, and this was from — this was not from Thomas 

McNamara, was it? 

A No, that is correct. 

q At the time that you did finally learn about 

threats — from whom? 

A I'm absolutely certain Jimmy told me and I 

believe John also told me. 

Q You believe that Jimmy did? 

A Jimmy definitely did and I think John also did. 

Q At the time that you learned about these 

threats from either one of the two McNamara sons, what if 
anything did they ask you to do with regard to their 
communication of threats of violence? 

A They didn't ask me to do anything, I wasn't 

representing then any more. 

Q Just basically, what was it that was said? 

A That Harry Goberman was threatening — I was 

passing by Jiniuy McNamara's apartment because I had to pass 
by to where I live end I was stopped at the red blink light 
and Jinny stopped for a second and I asked how things were 
going and he related to me at that time the fact that Harry 
apparently had blown his top and was threatening to get 
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a shotgun and was threatening to blow up the garage. 

q Did he tell you anything else? 

A At that time I didn't spend very much time and 

I said that I hope nothing happens, and he said the guy is a 
violent guy and not to allow him in my house. 

Q Were you at that time told anything about a 

meeting on June 5th? 

A I was never told about any meeting on June 5th. 

Q Were you told about the fact that Harry Goberman 

had gone to Thomas Gill? 

A Mr. Ritchie, the first time I have ever heard 

about that was today from you. 

0 You don’t know if it was true? 

A I have no idea, Mr. Ritchie. 

0 Now, during the course of your relationship 

with Thomas McNamara, you testified that you had a lot of 
documentation put together; is thit correct? 

A Requisitions, checks, and I had to read the 

contract, yes. 

Q And it was within the context of the documenta¬ 

tion that you were consulted by the McNamaras, was it not? 

A Yes, I was. 

Q That was in relation to the contract and in 
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3 

A I was consulted by the McNamaras because they 


4 i 

felt that Mr. Goberman, number one, wasn't paying the sub¬ 


5 

contractors, and, number two, he was building and constructin 


6 

the offices and the showroom in a grossly negligent manner 


7 

and they felt it was very defectively being constructed. 


8 

Q And did Mr. Goberman or Mr. Sfaelos ever deny 


g 

those complaints? 


10 

A Did Mr. Goberman? I really never other than 


11 

the one conversation on June 8th, I don't believe I spooke 


12 

with Mr. Goberman. Mr. Sfaelos indicated to me that he felt 


13 

that Mr. McNamara was giving Goberman a hard time, and I 


14 

told him I had just the opposite point of view, that what I 


15 

can point out is that Mr. Goberman was building the building 


16 

terribly, there was a huge crack in the front wall — 


17 

Q Are you an expert on construction? 


18 

A No, I'm not an expert but I know a lot about 


19 

construction. 


20 

Q You were in effect and were at that time in 


21 

effect an adversary, an advocate for a particular party in a 


22 

dispute, were you not? 


23 

A I was Mr. McNamara's lawyer, that is correct. 


24 
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And whose was the cozy idea of a criminal 


complaint against Mr. Goberman? 


At what time and in what respect? 

In connection with your representation of 


Thomas McNamara. 


A Well, when I was advised of the possibility 

that some of the subcontractors were paying MR. Goberman 
kickbacks and realizing that these were probably Federally 
insured funds since they were advanced from the Midland 
Marine Bank, I thought there was a possible violation of 
law, yes, sir. 

q And as a result of the interview with Thomas 

McNamara and as a result of your legal expertise, you then 
went to the law enforcement authorities? 

A Yes. 

q Did Mr. McNamara agree to accompany you? 

A Yes, absolutely. 

Q And did he ever agree to the complaint? 

A Mr. Ehrlich looked into it to see if he felt 

it was a prosecutorial action. 

q Mr. McNamara was looking to see whether Harry 

Goberman could be prosecuted for a crime» isn't that right? 

A There is no question about that, yes. 

q And it was in the context of prosecuting Mr. 




1330a 


2 O'Sullivan-redirect 1204 

Goberman for a crime that you went to see the Suffolk County 
District Attorney's Office; is that not correct? 

A That is correct. 

Q And you are aware of the fact that if there 

had been a threat that would also have been a crime; are you 
not? 

A Yes, T an. 

Q And yet you weren't aware of any threats at 

the time that you went to the Suffolk County District 
Attorney? 

A No, if I had known that a person had been 

threatened T would have had a totally different attitude. 

Q And Mr. McNamara didn't communicate such to 

you? 

A No, he didn't. 

MR. RITCHTR: I have no further questions. 

RECROSS-EXAMINATION 
BY MR. GILLEN* 

Q Mr. O'Sullivan, during this period of time 

did v r. McNamara want that building completed? 

A Yes, He did. 

0 And were there delays in the completion of 

the building? 


A 


Yes, there were 







1331a 

3 O'Sullivan-recross/Gillen 1205 

0 Did Mr. McNamara have a deadline for new 

cars in the new showroom? 

A It was my understanding that the building was 

way behind schedule and he wanted to get in there as soon 
as possible. 

Q So as a matter of fact — I will withdraw that 

So his main purpose was to get that building 
completed for his business? 

MR. RITCHIE: I must object to the leading, 
this is new material and it is beyond the scope of 
redirect. 

MR. GILLEN: Your Honor, this was from Mr. 
Ritchie's redirect. 

MR. RITCHIE: I believe that mine was — 

THE COURT: Well, this is in connection with 
the objectives of Mr. Thomas McNamara? 

MR. GILLEN: Yes. 

THE COURT: I think he may inquire. 

MR. GILLEN: Thank you. 

Q ?ty question is, Jlr. O'Sullivan, was it Mr. 

McNamara's objective to get that building done? 

A 
Q 


A 


Very definitely. 

Was that his main objective? 

That was his — at that point his only objective 
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as far as I recall. 


Q Thank you. 

Now, you told us — I will withdraw that. 

Did you physically inspect that job site? 

A Yes, I did. 

Q And were there visible defects? 

A Very visible defects. 

Q What did you see with your own eyes? 

A I saw a structural steel member had actually 

penetrated — 

MR. RITCHIE* Your Honor, I must object at 
his testifying concerning what he considers to be 
defects in the construction of the building. I don't 
believe that is for him fitting at all, and I don't 
believe it relates to any issues in this case. 

THE COURT: Yes. I don't think he is 
qualified at the moment as an expert to testify to 
these things. 

MR. GILLEN: I am only asking what he say with 
his own eyes, visibly. 

THE COURT: Well, you are asking the jury to 
swear themselves in as expert architects and decide 
whether they think that that was a defect. I think 
it would be an opinion testimony on an expert area — 
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in an expert area. 

BYffi. GILLEN: 

Q Do you have any experience in construction, Mr. 

O'Sullivan? 

A I have construction experience. 

Q Will you relate what it is? 

A I was a New York City Fireman for seven and a 

half years and we would take course after course on 
construction and buildings. 

A part of our duty specifically was to inspect 

buildings, new construction and old construction, for 

% 

defective workmanship as to fire hazards.. 

Q Was that to protect your life as a fireman? 

A My life and also the people in the district, 

yes. 

(Cont'd on next page.) 
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Did you see any visible defects in this 

3 

buildincr? 


4 


MR. RITCHIE: Objection. 

5 


THE COURT: You nay answer. 

6 

A 

Yes, I did, Mr • Gillen. 

7 

0 

Please tell the jury what they were. 

8 

A 

Between the main garage area and the showcase 

9 

room there was a very large structural steel member pushing 

10 

the front wall. 

11 


There was a huge crack in the cinderblocks 

12 

and terracota. 

13 

Q 

Would you say this is a dangerous condition? 

14 

A 

Obviously, the wall is in danger of coming 

15 

down. 


16 

Q 

Were there any other defects? 

17 

A 

MR. McNamara and John McNamara took me to the 

18 

roof of the 

building when I returned from Len Al on June 

19 

8 th. There 

was an obvious dip on the roof indicating that 

20 

the roof had sagged creating a drainage problem. 

21 

0 

Would that create a dangerous condition if 

22 

water collected on the roof? 

23 

A 

I can't give you a professional answer but 

24 

I would say 

yes. 

25 

0 

i 

And any other defects? 
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2 

A Gone of the concrete was shoddy and falling 


3 

down and it seemed like a bad job. I couldn't give you an 


4 

expert opinion on that. 


5 

'IP.. GILLEN: Thank you, no further questions. 


6 

REDIRECT EXAMINATION 


7 

BY HR. RITCIITE: 


8 

Q Is it your testimony that Thomas McNamara's 


9 

only object was to complete the construction of that 


10 

building? 


11 

A ^le object, Mr. Ritchie, was to get the building 


12 

built and get it built correctly. 


13 

0 That was his only object? 


14 

A As far as I know. 


15 

That's what he wanted to do. 


16 

o And so is it your testimony that Mr. Thomas 


17 

McNamara was willing to swear out a criminal complaint 


18 

against Harry Goberman to get him off that job? 


19 

A He wanted to get him off the job. He never 


20 

did swear out a criminal complaint although he had the 


21 

opportunity. 


22 

Q It was Mr. Ehrlich's opinion, was it not — 


23 

MR. MEISELMANj Objection, your Honor. 


24 

THE COURT: Yes, I think the question in the 
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What did Mr. Ehrlich say at the conclusion of 


the meeting with respect to the possibility of a violation 


of the law? 


Within 24 hours he contacted me and he said 


he felt there were technical violations of law but he felt 


they did not have sufficient substance for his office to go 


forward with a prosecution. 


He indicated to me if Mr. McNamara personally 


wanted to prefer a charge he would present it to the Grand 


Jury. 


In other words, Mr. Ehrlich didn't think too 


much of that complaint? 


MR. LEONEt Objection, your nonor. 


THE COURT: The objection must be sustained. 


Did Mr. McNamara ever swear out a complaint? 


No, he didn't. 


If after it was decided that that complaint 


would be sworn out, were you still representing him at that 


point? 


At that time, I advised him that I didn't 


think he should file a complaint. And there was insufficie 


evidence to do so. I thought he had a technical violation. 


more in the nature of a commercial fraud at this point. 


Something for civil litigation? 


L J 
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A That is my opinion. 

q As an attorney it was your opinion? 

A in tny opinion there was a technical violation 

of the statute. That was Mr. Ehrlich's opinion, but we 
didn't feel it was something that he could prosecute 
successfully because of the burden of proof involved. 

Q Because of the burden of proof and the 

substantiality of the complaint? 

MR. LEONEs Who is testifying? 

THE COURT* I think he already said what he 

said. 

MR. RITCHIE* Yes, your Honor. 
q After it was decided there would be no 

criminal complaint filed, was it still Mr. Thomas McNamara's 
sole object to complete the construction of this building 
and do it correctly and on a particular schedule? 

A Yes, it was. 

q Do you know what he did to further that 

objective? 

A On my advise we attempted to have Mr. Lemanski 

who was the architect under the contract, we attempted to 

have him removed and he ultimately did resign. 

Subsequent to that, we attempted to substitute 
Mr. Louis Romeo who is a PE, so was Mr. Lemanski, neither 
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one were actually architects, but the contract was modified. 

An architect was defined as a professional 
engineer, and there was an attempt to substitute Mr. Romeo 
as the architect for the project. 

Q Was he substituted during the course of your 

representation of Mr. Thomas McNamara? 

* 

A Yes. After Mr. Lemanski resi .ed we advised 

Mr. Fallis and Mr. Goberman that Mr. Romeo would take his 
place on the job. 

Q They objected to the replacement? 

A Yes, initially they did. 

Q Did they object to it June 16, 1972? 

A I would have to check my notes to tell you. 

Q Would you do that, please? 

A My file indicate that a letter I wrote on 

June 16, 1962 to Mr. Fallis after a telephone conversation 

with him at 3i30 on the 16th, ne advised me that MR. Louis 
Romeo is no longer an acceptable substitute. 

He advised on the 16th he was no longer an 
acceptable substitute. 

At that point I demanded in writing that he 
set forth the reasonable grounds upon which he was objecting 
to Mr. Romeo's substitution and as required by the contract. 
Section 2 Point 2 Point 19 of the general conditions. 


25 
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He at that point also asked me in the telephone 
conversation to set forth the background of Mr. Romeo and 
I indicated in that letter that Mr. Romeo had ADS as a 
general contractor's general superintendent and he approved 
21 million dollars worth of school construction in the 
Three Villages School District* he approved numerous 
contracts, a million dollars worth of requisitions and 
approved 25 million dollars of requisitions as consulting 
engineer for the new Internal Revenue Service Center in 
Brookhaven. 

q The question of the architect was resolved by 

the time you finished representing Thomas McNamara? 

A Well, from June 16 to June 29 I received no 

further reply. On June 29 I indicated in a letter to Mr. 
McNamara that no reply has been received to ray letter of 
June 16, 1972 in which I demanded that Mr. Goberman state 


his objection. 


My question is, and you have not answered it. 


was that issue resolved on June 16th? 
A No, it was not. 


Yes or no? 


A No, it was not. 

q After you removed the architect, would it be 

the next logical step to get rid of the contractor? 
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A At that point T felt we wished to avoid any 

civil litigation. We definitely wanted to remove the 
contractor. 

I wanted to make sure there was no civil 
liability on Mr. McNamara's part. 

Q Did you prepare a contract release for 

Thomas McNamara? 

A From whom to whom? 

0 Between parties, Thomas McNamara personally or 

corporately, and Harry Goberman personally or corporately? 

A I don't believe so, I honestly don't recall. 

All this happened at the time I terminated my service. 

Q Were you aware of the fact that there has been 

a contract release prepared for that purpose? 

A No, I was not aware. The first time I heard 

was when you showed it to me the last time T was here. 

Q You testified previously, have you not? 

A Yes, I have. 

Q Was it ever communicated to you by Thomas 

McNamara in the course of his representation — 

MR. GILLEN: I object. What are we having, 

re re re redirect? 

THE COURT: You are going on and on and on. 

MR. RITCHIE: Your Honor, I believe this is 
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properly redirect toward the last questions by Mr. 
Gillen. It is only for that reason — 

MR. GILLEN: This is the fourth time Mr. 

Ritchie has been on re, re f re, redirect. I object. 

THE COURT: Overruled. Let's move along. 

0 Did Mr. McNamara inform you during the course 

of your representation of him that he was also being 
represented by J. Timothy O'Shea? 

THE COURT: Is it Shea or O'Shea? 

MR. RITCHIE: Shea. 

A To my personal knowledge, I don't believe Mr. 

Shea was personally representing him during the specific 
time I was involved in this. 

0 Did he tell you that? 

A No, he never told me Mr. Shea was representing 

him. I believe Mr. Shea was John McNamara's attorney. 

Q Did Mr. John McNamara ever tell you that a 

contract had been prepared with respect to the contract under 
which you were working? 

A No. 

MR. RITCHIE: I have no further questions, 
your Honor. 

MR. GILLEN: No questions. 
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MR. LEONE: Thank you, no questions. 
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THE WITNESS: May T go, your Honor? 

THE COURT: T think there was some — 

MR. LEONE: Ho questions. 

MS. SELTZER: No questions. 

THE COURT: You are excused, Mr. O'Sullivan. 
THE WITNESS: Thank you, your Honor. 

(Cont'd on next page.) 
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How long have you been so associated? 

Five, six years. 

Since its formation, is that correct? 

Yea. £ 

If you know, how was the name Len-Al Contracting 

It is ary naae switched around. 

Are you an officer of that corporation? 

No. 

Who is the officer? 

My wife. 

Do you know what title she holds? 

President. 

And her name is — 

Helen Goberman. 

Are you related to Harry Goberman? 

Yes. 

What is your relationship? 

My brother. 

Is he older or younger than you? 

Older. 

Approximately how much? 

Seventeen months. 

Was Harry Goberman ever associated with Len-Al 
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Contracting? 

A lie worked for Len-Al Contracting. 

Q What did he do for Len-Al? 

A He was an estimator, basically. 

0 What do you mean by an estimator? 

A He would figure the price out for a building. 

You know, take off from the plan and come up with the total 
price of what should be asked for the job. 

0 Was he associated with Len-Al in that capacity 

in the year 1971? 

A Yes. 

0 During the course of that year, did you have 

occasion to build any other showrooms? 



A Yes. 

0 Was one of them — how many? 

A We built one. 

Q What was the name? 

A That's North Shore Lincoln-Mercury. 

0 Is that also commonly referred to as Zeidler 

Motors? 

A It is owned by Zeidler Motors. 

0 Now, during the course of the year 1971 — when 

did Mr. Harold Goberman leave the employ of Len-Al? 

A When he started McNamara'Buick. 
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During the course of what year? 

(No response.) 


Would — 


About two years ago. 

February to June of IS72? 

Around that area, June, 1972. 

During the time he was associated with Len-Al, 


was he an officer of that corporation? 


Was he at any time an officer? 


0 Do you know where he was employed after he 

left the employ of Len-Al? 

A When he left the employment of Len-Al, he was, 

I guess, self-employed. That's when he built this job, or 
started building this job. 

0 Do you know the name of the company? 

A I believe HarMac. I am not positive. 

Q You learned that from your brother? 

A Yes. 

Q When he first started that job, were you aware 

of the fact he was doing that job on his own? 


Not really, no. 

Were you under the impression he was doing that 
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for Len-Al? 

A The job was being negotiated. I was under the 

impression it was negotiated for Len-Al. 

0 When did you first learn that job was being 

done? 

A When I passed the job site and seen the 

excavation being done. 

Q Did you then talk to your brother about it? 

A No. 

0 Did Len-Al do any work or rent any equipment in 

connection with the construction of that McNamara Buick- 
Pontiac site? 

A Rented them a bulldozer. And also the use of 

carpenters for a while. 

Q When you say the use of carpenters, were they 

paid by yourself or HarMac? 

A Paid by Len-Al, but reimbursed. 

0 Now, directing your attention to June 5, 1972, 

did you have occasion on that day to stop by your house during 
working hours? 

A Yes. 

0 

A 
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Q 


On that occasion, who did you see? 

Harold, my wife who was sitting there. 

Did you have any conversation with Harold? 
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A He asked me to take a ride with him. 

Q As a result of that conversation, did you go 

anywhere with Harold? 

A Yes, we took a ride out to the job site. 

Q Which job site? 

A McNamara Buick, a new building. 

Q Where did you go on the job site? 

A To the trailer on the job. 

Q While you were at the job trailer, what, if 

anything, happened? 

A Well, the phone rang. Harold picked it up and 

it was from McNamara Buick — 

MR. MEISELMAN: Objection, your Honor. 

Q You only know that because Harold told you? You 

don't know that of your own index endent knowledge? 

A No. 

Q After you heard the phone ring, and after you 

heard your brother talking on the phone, what, if anything, 
did you then do? 

A Then we got into, the car and drove over to 

McNamara Buick, the main office. The whole building. 

Q Where is that in relation to the job site, in 

terms of miles? 

A Two or three miles. 
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2 Q The job site is located on what road? 

73 A Nesconset by-pass. 

4 Q The old McNamara Buick-Pontiac is located in 

5 the town of Port Jefferson? 

6 A Yes. 

7 Q You know your brother very well? 

8 A Well, I knew him well when we were growing up. 

9 
10 

ll (continued on next page) 
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q When you are speaking with him generally 

conversing with him, are you able to ascertain his state of 

mind? 

A Whether he looked excited or calm, yes. 

q Now, from speaking with him at your house and 

from observing him, what manner of manifestation of his state 
of mind did you observe? 

A Well, it struck me at the time that he looked 

upset and he wanted me to go with him, you know, to keep him 

company, so I went. 

q He looked upset? 

Right. 

Did he explain to you what he was upset about? 
No. 

But observing him, you did accompany him, did 


A 

Q 

A 

Q 

you not? 


Yes. 


A 

q Have you ever seen these manifestations of 

upset in your brother before? 

A More or less, but to put a time and place on it,, 

it's hard to say. 

q What do they denote to you — 

MR. MEI8BLMAN: Objection. 

THE COURT: What was that? 


I 
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MR. RITCHIE: What do they denote to you? 

THE COURT: Let us move along. 

MR. RITCHIE: Yes, your Honor. 

BY MR. RITCHIE: 

Q Now, after leaving the trailer, you went to 

McNamara Buick-Pontiac, did you not? 

A That’s right. 

Q Where is that located; in the town of Port 

Jefferson? 

A Well, it is on Main Street at the end of the 

town, across from the water. 

Q Do you know what the other route is? 

A Pardon me? 

Q Do you know what the other route is? 

A Well, Route 112, I think, it turns into Main 

Street. 

Q Is it at the intersection of Route 112 and Main 

Street? 

A I think it is one and the same. 

Q Is there a cross-street? 

A well, the end of the town there is a street 

where Main Street runs into another street, where you have 
to make a left or a right and that's the end of Main Street. 


Q 


It ends in a "T”? 
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A Yes. 

Q When you arrived at the building, what, if 

anything, did you then do? 

A We walked into the showroom and then it was 

said, "Let's go upstairs.” 

Q Who did you walk into the showroom with? 

A I walked into the showroom with Harold. 

Q Who said "Let's go upstairs?" 

A I can't remember now. 

Q Did you in fact go upstairs? 

A Yes, we went upstairs. 

Q When you went upstairs, where did you go? 

A We went upstairs into an offioe. 

Q And who was present in the office when you, 

arrived there? 

A There was an old fellow who I guess was the 

bookkeeper and a secretary. 

Q And while you were in their presence, was any¬ 

thing said to then? 

A They were asked to leave the room. 

Q Who asked them to leave the room? 

A It is too hard to place anywhere exactly who it 

was. 

0 You testified previously about it, did you not? 
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A Yes, I did. 

MR. GILLEN: I most respectfully object, your 

Honor. 

Sir, if we could have a side bar? This has been 
going on since the beginning of the trial. I assume 
Mr. Ritchie prepares his witnesses. 

THE COURT: Please, let us move ahead with the 
questioning, Mr. Ritchie. 

BY MR. RITCHIE: 

0 Was it asked by your brother Harold? 

A No. 

Q Was it asked by somebody else? 

A Yes. 

Q Who, if anyone, was there besides yourself, 

Harold Goberman, the bookkeeper and the secretary? 

A Well, John McNamara, the father — 

Q The father is whom? 

A John McNamara, Sr. 

0 That is how you know him? 

A Right. 

Q Do you see that individual who you know as 

John McNamara, Sr. in this courtroom? 

MR. GILLEN: Identification conceded. 

Q Could you point him out — could you just 
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5 

2 

describe him? 


3 

A The older gentleman sitting right in the middle 


4 

of the table there, near the wall. 


5 

Q Who if anyone, besides John McNamara, Sr., as 


6 

you know him? 


7 

A Four other people. 


8 

Q Do you see any of those individuals present in 


9 

this courtroom today? 


10 

A Tea. 


11 

0 Can you point them out? 


12 

A One with the brown suit — 


13 

0 Could you describe him? 


14 

A Brown suit, gold tie, the second gentleman in 


15 

from the end of the table (indicating). 


16 

MR. RITCHIE: Let the record reflect that the 


17 

witness has identified as being present John DeLiso. 


18 

MR. FISCHETTI: May I ask Mr. DeLiso to 3tand 


19 

so he can have a positive identification. 


20 

(Defendant stands.) 


21 

Is this the gentleman that you are referring to? 


22 

THE WITNESS: Yes. 


23 

MR. FISCHETTI: John DeLiso? 


24 

THE WITNESS: Yes. 


25 

MR. FISCHETTI: Thank you. 
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BY MR. RITCHIE: 

Q Who, if anyone else? 

A The second gentleman here with the brown suit 

(indicating). 

MR. LEONE: Alphonse Merolla, stand up please. 
THE WITNESS: And the gentleman sitting behind 

him. 

MR. RITCHIE: Is that the individual you are 
referring to? 

(Defendant stands.) 

THE WITNESS: Yes. 

MR. RITCHIE: Let the record reflect that the 
witness also identified as being present Alphonse 
Merolla — 

THE COURT: Alphonse M. Merolla — 

MR. RITCHIE: — and Alphonse M. Merolla. 

THE COURT: Agreed? 

MS. SELTZER: Yes. 

BY MR. RITCHIE: 


Q Besides those individuals that you pointed out- 

A There was another gentleman that kept me 

company in the hall, which I don't see today. 

MR. RITCHIE: Your Honor, could I have a side 


25 


bar for a second? 
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T1IE COURT: Yes. 


(The following took place at the side bar.) 

MR. RITCHIF: Your Honor, I would like to have 
the record reflect that I have previously seen Rocco 
Merolla Dresent in the courtroom and at this time I do 
not see hin present. He had been here. He had been 
here earlier this morning. 

THE COURT: Mr. Angelo was here before. You say 
Rocco? You have enough of an identification to be sure 
MR. RITCHIE: I have ,lived through this case for 
a long time. I know him. He had been here. I just 
wanted the record to reflect that he is not here at 
this time during the course of identification. It is 
only for purposes of the record that I requested the 


3ide bar. 

THE COURT: The record ha3 shown that -Mr. Angelo 
Merolla was here in the courtroom. I am not sure if 
the jury knows that Rocco was here. 

MR. FISCHETTI: They do not. 

MR. RITCHIF: They don't. I do not want to make 
a point of it. 

THE COURT: There was no testimony. 

MR. RITCHIE: Yes, your Honor. 


I wanted the record to reflect if he does appear 
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later on and counsel is not aware that he was present 
now, they may say, "Why didn't you identify him?" 

MR. LEONE: I have a request. 

I would request of the Government if there be 
any additional 3500 material for this witness, Allen 
Goberman. I request that we be supplied with it this 
afternoon? 

MR. RITCHIE: I do not believe there is. I am 
making another check. 

THE COURT: Not simply the interview by 
Mr. McMullen, but any other material. 

MR. RITCHIE: I have interviewed him — 

MR. GILLEN: Ask Mr. McMullen. 

MR. RITCHIE: I do not believe so. 

MR. LEONE: The answer is you honestly don't 
believe so? 

THE COURT: If Mr. McMullen was present when 
you interviewed him, would Mr. McMullen have made any 
notes? 

MR. RITCHIE: It depends. 

THE COURT: Will you speak to him and make sure? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: He has to account for his time. 

MR. GILLEN: We do not have any 302s. 


25 
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Allen Gobeman-direct 
MR. RITCHIE: I do not believe ao. 

MR. GILLEN: You made a search for them? 
MR. RITCHIE: Yes. 

(The following transpired in open court.) 


(continued on next page) 
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DIRECT EXAMINATION 
BY MR. RITCHIE (cont'd): 

0 Now, can you describe the room that you 

entered? 

THE COURT: Can you? 

A I will try to. 

Q Okay. 

A Two plain rooms, an outer room and a room 

behind a door — another room, allright, painted green from 
my memory — two old rooms. 

0 When you say an inner room behind the door, 
is that your testimony? 

A There were two rooms. We had come up into 
one room and then we walked into another room behind a door 
that overlooks the st eet. 

Q Was there a door separating the outer room 

from the inner room? 

A Yes, there was. 

0 And did you enter the inner room at anytime? 

A Yes. 

Q Now, the first time — when you first entered 
the inner room, did you engage in any conversation with 
anyone? 

A There was a conversation being held about. 
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you know, money, getting a job, paying bills, you know, to 
that effect. 

Q And did there come a time — how long were 
you in the room at that time? 

A Five or ten minutes. 

Q Did there come a time when you left that 

room? 

A Yes. 

Q And what if anything was said before you left 

♦-he room? 

A Well, the conversation was in reference to the 

job, paying the bills and argument about it, like why didn't 
you pay the bills and Harold would be saying, "I didn't get 
the money, so I didn't pay the bills." 

Then the argument would be, "You were paid, 
they should have been paid," and it got into a heated 
argument and tnat's when I was asked to leave the room with 
another fellow. 

Q Who asked you to leave the room? 

A It is hard for me to recall exactly who it 


was anymore. 

0 Was it Harold Goberman? 

A No. 

Q It was someone in that room other than Harold 
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Goberman? 


by anyone? 


Yes. 


When you left the room, were you accompanied 


I was accompanied by another fellow. 

And do you see that individual present in this 


court room today? 


Q Now, during the course of this meeting, did 
anyone at anytime state that he knew you? 

A Vaguely — 

MR. MEISELMAN: I did not hear the question. 
May I have it? 

THE COURT* It fooled me, it eneded up in a 
place different frura where I thought it would end. 
(Question read.) 

THE WITNESS* The fellow that walked out into 
the hall with me, I believe, stated that he knew 
me from a job previous — met him on a job. 

Q And how long were you outside this office? 


most. 


Ten or 15 minutes, maybe less, but that's the 


Q And while you were outside, were you able to 


hear what was going on inside the room? 


A 


Yes. 
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Q What if anything did you hear? 

A Well, what I heard was what sounded to me to 
be a commotion of a person or persons being shoved around, 
chairs being knocked around, the slapping around, this is 
what I recall. 

0 Did you hear any conversation? 

A Well, what I recall now is that I heard 
cursing, you know. 

Q Do you recall anything else you heard? 

A If I think about it I could probably say I 

recall someone saying "We will kill you" or "I'll kill you." 
Q Have you ever testified — 

A I believe I testified to that. 

MR. MBISELMANx Objection, your Honor. 

0 Who did you hear say "I'll kill you"? 

MR. MEISELMAN* 1*11 object to that. 

THE COURT* Yes, he said he might have heard 
"We will kill you" or "I'll kill you." 

THE WITNESS: I'd be guessing if I said 
John McNamara Senior, because It has been so long 
ago — it's over two years. 

I can't actually pin a person behind the 
conversation. 

MR. MIESELMANt Move to strike that testimony. 
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2 

0 Does that refresh your recollection as to who 


3 

said what? 


4 

MP. METSELMANx Does it refresh his recollects 

t>n 

5 

as to the fact that he said it or does it — does 


6 

he actually remember it? 


7 

THE COURT: Yes, that is the relevant thing. 


8 

Q Does that refresh your recollection as to 


9 

who said what on June the 5th, 1972? 


10 

A Well — 


11 

THE COURT* What he is asking you is: 


12 

Now stimulated by that reading, can you 


13 

genuinely have a live recollection such that you can 


14 

testify under oath to the jury here as to what you 


15 

heard when you we.*e outside of what was going on or 


16 

► 

what was being said inside the room? 


17 

THE WITNESS* With the reading here, it 


18 

refreshes my memory. 


19 

THE COURT: Genuinely refreshes your recollect! 

on? 

20 

THE WITNESS* If I didn't look at this I 


21 

wouldn't be able to put the words on to who. 


22 

0 After reading this, are you able to have a 


23 

present recollection of who said what when you were outside 


24 

in the hall? 


25 

A Yes. 



0 What if any conversation doyou recall hearing 

1 

1 


I 
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in the hall concerning killing — 

MR. GILLENi Now the witness is reading his 
testimony. 

THE COURT: Please, if you have a live recol¬ 
lection close the book and testify from your 
recollection as to what you heard and what if any¬ 
thing further you can say. 

THE WITNESS* Well, I recollect someone 
yelling out "I'll kill you." 

Q And who was that someone? 

A Thomas McNamara — 

MR. LEONE: Thomas McNamara? 

Q When you say "Thomas McNamara" are you 
referring to the individual that you referred to as John 
McNamara Sr.? 

A Yes. 

Q And you recall that now, is that correct? 

MR. LEONE* May the record indicate that 

the witness shook his head from side to side and 
that was the response to Mr. Ritchie's question. 

THE COURT: Which way did he shake his head? 
MR. LEONE* This way (indicating) Judge. 

THE WITNESS* It is very hard for me to 
remember — remember actually to place whose words 


\ 
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cane from whose mouth now two years later. 


MR. METSELMAN: Move to strike his previous 


testimony in that regard, your Honor. 


THE COURT: Well, I wonder the value of it. 


I think if it is left this way with the jury. 


with all what the witness said and all they have 


seen here, they will themselves be better able to 


evaluate than if they attempted to exclude what 


they heard from their recollection. 


MR. MEISELMAN: Yes, your Honor. 


BY MR. RITCHIE: 


Mow, did there come a time that you re-entered 


that room? 


Yes. 


And you re-entered that room with the same 


individuals present? 


Yes. 


Now, where was Harold Goberman in that room? 


He was sitting in a chair. 


And where were the other individuals in the 


room? 


Well, it is very hard to say again which one 


was standing in what place, but the three fellows — the 


heavy set fellow was in one comer, the fellow behind was 
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either behind the chair where Charles was sitting or in 
front of him or opposite -- the gentleman sitting over there 
-- he was either in the one standing behind him or the one 
in front of him. 

Q There were three individuals gathered around? 

A Plus there was the McNamara's in the room. 

Q There were three individuals gathered around 
ITarold Goberman sitting in a chair? 

A Harold was sitting, one was standing behind 
him and one was in front of him, and one was standing in 
the comer and the other two were in the room. 

0 Were there two individuals flanking Harold 
Goberman? 

A Yes. 

Q Which were those two individuals, if you see 

them in the court room? 

A The second gentleman (indicating). 

MR. PISCHETTI: May we have his name? 

That is John De Liso. 

THE WITNESS: John De Liso, and the gentleman 

sitting behind Nicky — 

MR. LEONE * Who? 

THE COURT: I think he means Alphonse M. 

Merolla. 

He had referred to Mr. Alphonse Merolla by 
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some nickname, but I did not quite catch it. 

MR. LEONE: Did T hear "Nicky"? 

THE WITNESS: That's what T heard mentioned 
yesterday, that was his name. 

MR. LEONE: Yesterday? 

THE WITNESS: Yes. 

I didn't know no names. I didn't put no 
names on nobody. 

I didn't follow through with names. 

THE COURT: Is this a convenient place to 

stop? 

MR. RITCHIE: I believe so. 

MR. LEONE: Yes. 

THE COURT: We will have a recess now until 
2 O'clock. Please do not discuss the case with 
one another or anyone not on the jury until it is 
given to you to decide. 

t 

I have no idea whether it is still raining or 

not. 

(Luncheon recess taken.) 

(Cont'd on next page.) 
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AFTERNOON SESSION 
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(The jury took its place in the jury box.) 


3 

ALLEN 

GOBERMAN , called as a witness, having 


4 

been previously duly sworn, resumed the witness stand 


5 

and 

testified further ts follows: 


6 

DIRECT EXAMINATION 


7 

BY MR. RITCHIE (continued): 


8 

Q 

Now, Mr. Goberman, just before the luncheon 


9 

recess I asked you a question about reading a transcript to 


10 

refresh your recollection; is that correct? 


11 

A 

That is right. 


12 

Q 

And at that time you shook your head; isn't 


13 

that correct? 


14 

A 

That's correct. 


15 

Q 

What did you mean when you shook your head? 


16 

A 

After reading it — I read it — 


17 

Q 

You shook your head "No." 


18 

A 

Well — 


19 

Q 

Do you have a present recollection of who said 


20 

what or are 

you still uncertain? 


21 

A 

I recollect now Thoma-* McNamara saying, "I'll 

i 

22 

kill you." 


1 

23 

0 

And that is a present recollection? 


24 

A 

That is a present recollection. 


25 

1 

Q 

That is after reading your prior testimony? 

1 


\ 
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That is after reading my prior testimony. 
Other than that, you don't recall? 

Well, when I read it and think about it, it 


5 cane back to me, 


Now, did there cone a time when you re-entered 


7 the room? 


A Where this incident took place? 

0 Yea. 

A Yes. 

0 And at that time,you previously testified, you 

remember your brother was sitting in a chair; is that correcti 
A That is right. 

Q And who were the individuals who were flanking 


15 him? 


The two gentlemen I started to identify before 


17 lunch. 


And can you identify them now, please? 


The second fellow — 


MR. FISCHETTI: Again, may we have names? 


This is John DeLiso. 

THE WITNESS: John DeLiso. 


And the third fellow in. What is his name — 
THE COURT: Mr. Alphonse M. Hero1Is. 

Is that whom you mean? Would you stand? 
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THE WITNESS: And the other gentleman was him. 
(Mr. Alphonse M. Merolla then stood in the 
courtroom.) 

THE COURT: Is this the gentleman you mean? 


THE WITNESS: Yes. 


BY MR. RITCHIE: 




Q Now, did you observe your brother when he was 

sitting in the chair as you re-entered the room? 

A That is right, I did. 

0 And can you describe what he looked like at 

that time, facially and physically? 

A He — well, he was just shook up looking, his 

face was red, you know, excited looking or nervous, very 
nervous looking. 


correct? 


from? 


You stated that his face was red; is that 


That is right. 

What did that appear to you to have resulted 


Wg 11, I thought that it was frcan being slapped. 
MR. MEISEI.MAN: Objection. 


TnE COURT: Can you describe what kind of red 


it v/as? 


THE WITNESS: It appeared as if someone — as 


i 


! 
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if he was slapped. 

BY MR. RITCHIE: 

Q And what, if anything, was he doing? 

A Well, he was just sitting there smoking a 

cigarette. 

Q At the time that you entered that rooa, did you 

see any weapons? 

A When I entered the room I seen a pistol being 

handed between these two fellows that I just identified. 

0 And what, if anything — 

MR. FISCHETTI: May I have an identification, 

please? 

Q You are now referring to the two individuals 

you just identified? 

A That is right. 

Q The two individuals who were flanking your 

brother? 

A Right. 

0 That is Alphonse M. Merolla and John DeLiso? 

A Right. 

Q And after the second individual received the 


A Right. 

0 That is Alphonse M. Merolla and John DeLiso? 

A Right. 

Q And after the second individual received the 

gun, what, if anything, did he do with the gun? 

A It went into a holster. 

Q Which of the two individuals placed it in this 
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5 

2 

holster? 


3 

A I believe the third gentlemen in, it vent into 


4 

his holster. 


5 

0 Is that your best recollection at the present 


6 

time? 


n 

i 

A That is the best recollection. 


8 

MR. RITCHIE: Tour Honor, may I have a side bar. 


9 

please? 


10 

MR. FISCHETTI: Who is that third gentleman — 


11 

BY MR. RITCHIE: 


12 

Q Are you referring to Alphonse M. Merolla? 


13 

A Yes, yes, I am. 


14 

MR. RITCHIE: Your Honor, may I have a side bar? 


15 

(The following occurred at side bar without 


16 

the hearing of the jury.) 


17 

MR. RITCHIE: Your Honor, I would like to note 


18 

that I am truly surprised that this witness' testimony 


19 

is not consistent with what he previously testified 


20 

and it wasn't expected by me. 


21 

Now, I would ask permission to lead at this 


22 

point and to impeach him with respect to his prior 


23 

testimony. 


24 

MR. LEONE: What? 


25 

MR. FISCHETTI: In what regard, may I ask you. 


• 

Mr. Ritchie? 


\ 
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MR. RITCHIE: As to his identification of 


3 

Alphonse M. Merolla as being the person who placed 


4 ' 

the gun in the holster. 


5 

MR. FISCHETTI: It is his witness and his 


6 

testimony. 


7 

THE COORT: The relief which you ask for is 


8 

relief when there is substantial reason to believe 


9 

that a witness has changed his testimonial resolve. 


10 

if I can call it that, in such a manner as to suggest 


11 

that he means to falsify his testimony perhaps in the 


12 

interest of soma other party or because he has been 


13 

paid or for whatever reason. But in the absence of 


14 

an indication that the witness is doing his best to 


15 

recall, I think that you are pretty much confined to 


16 

trying to refresh his recollection with everything 


17 

that flows from it in the way of weakening his 


18 

testimony. 


19 

MR. RITCHIE: OK. 


20 

MR. FISCHETTI: Your Honor, I would most 


21 

respectfully say that I object to any refreshing of 


22 

this witness' memory unless he is in doubt. 


23 

MR. LEONE: That is right. 


24 

MR. FISCHETTI: That is the only way it can be 


25 

refreshed. 

i 


\ 


. ' * 1 \ 
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MR. RITCHIES He said, "I believeyour Honor. 
THE COURT: Yes. 

MR. FISCHETTI: That doesn't indicate a doubt 
in his mind that Alphonse M. Merolla was the person. 

THE COURT: I think the hesitation with which 
he gave the answer, and if I can call it that, the 
qualified tone of his voice indicating uncertainty 
and presumably uncertainty of recollection should be 
considered. 

Now, could you quickly locate the words. 

(At this point, the reporter read as follows 
from the testimony: 

•Question: Which of the two individuals placed 
it in this holster? 

•Answer: I believe the third gentleman in, it 

went into his holster• 

•Question: Is that your best recollection at 

the present time? 

•Answer: That is the best recollection. ) 

MR. FISCHETTI: Then I asked him, if your Honor 
please, if your Honor may recall, that he identify the 
individual by name just for this purpose and he 

identified Alphonse K. Merolla. 

THE COURT: As being the person being indicated 
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by this present testimony. 

MR. FISCHETTI: Your Honor, this puts us to a 
disadvantage because what Mr. Ritchie is attempting to 
do is to have this witness — 

THE COURT: Would you repeat that? 

MR. FISCHETTI: It puts us at a disadvantage 
because what Mr. Ritchie is attempting to do is to have 
this witness testify in the same manner and same 
fashion as he did on the original trial. 

I know that a witness' recollection can be 
refreshed when he is in doubt, but here there is a 
continual attempt to show in prior testimony when he 
feels inconsistencies have been given in the testimony 
in this trial, and that I believe he is not allowed to 
do, sir. 

MR. GILLEN: As he demonstrated yesterday in 

picking out the other witness. 

MR. FISCHETTI: That is right. 

THE COURT: Well, in the first place, I can't 
go along with your suggestion that you be allowed to 
treat him as a hostile witness who has in effect 
changed sides — 


25 


MR. RITCHIE: Yes, your Honor. 

THE COURT: And I say that in light of the 
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Paulsen and the case we had years ago, the famous one 
of Chief Judge Mishler which gave rise to this whole 
fuss. 

MR. RITCHIE: Michaelson? 

THE COURT: No. 

MR. LEONE: I don't recall the one. 

THE COURT: The one which gave Judge Friendly 
the opportunity to say that you could read someone's 
testimony from the previous occasion not just to 
impeach. I mean this isn't that kind of thing, I think 
it is just a failure of recollection. 

Now, what they are in effect saying is that to 
allow him to refresh his recollection from his previous 
sworn testimony is to deny them the right to show that 
he testified under oath inconsistently on an earlier 
occasion or unless you deprive them of the chance to 
show that this testimony should be eliminated from the 
record, that is if the jury wishes to do it. 

MR. FISCHETTI: And it is critical testimony. 

THE COURT: I think they are right about that. 

I am not sure I agree with these rules, having 
been a witness myself and knowing what can happen to 
you under the nervous tension of being a witness. I 
think it is all pretty rigid and artificial, but I do 
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think that is the way it is thought about and I will 


have to go along with it. 


(continued on next page) 
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MR. FTSCITETTI: Judge, I am sorry to lay this 
at the 3ide bar but there are two natters that are 
important and I want to bring them on. 

The fisst is that in Mr. Allan Goberman's 
Grand Jury testimony on being examined by Mr. Ritchie 
he named someone who is instructed to stand outside 
the door, and then in his next lines he identifies 
in the testinony a picture of that individual who was 
standing outside the door with him. 

How nowhere in the Grand Jury does he mention 
the name of the individual, only identifying that 
picture, and T would ask — 

THE COURT: Was the picture a Grand Jury 
Exhibit? 

MR. FTSCIIETTT: It doesn't say that, and I 
know v/ho the picture was of. 

THE COURT: How do you know? 

•1R. RISCHETTI: Because of the 3500 material 
which says that John DeLiso was instructed to step 
outside the door. 

THE COURT: I think he testified at the last 
trial that it was John DeLiso. 


25 


MR. FTSCHETTT: Yes, he did, but then he — 
MR. LEOWF: At the last trial he testified 
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2 

that it was Rocco, my client in the last trial, who 

3 

stood outside the door with him. 

4 ' 

THE COURT: And now? 

5 

MR. LEONE: And now he is telling us it was 

6 

John DeLi30. 

7 

THE COURT: No, no. 

8 

MR. FISCIIETTI: No, no, sir. 

9 

Let me brinq the proper — 

10 

MR. LEONE: I an sorry. 

11 

THE COURT: Now he has said who? 

12 

MR. LEONE: Rocco. 

13 

MR. FTSCHETTT: In the 3o2 he identifies 

14 

a picture of John DeLiso, Allan Goberman identified 

15 

him. lie said that John DeLiso was instructed to 

16 

stand outside the door with him, now he said Rocco. 

17 

MR. RITCHIE: I believe we went through all 

18 

of that at the last trial. 

\ 

19 

TIIE COURT: What is that? 

20 

MR. RITCIIIE: I believe we went through all of 

21 

this at the last trial, there was this question at the 

22 

last trial. 

23 

MR. FISCIIETTI: I an not mahing any offer of 

24 

proof, all I am saying is that in the Grand Jury 

25 

testimony he is invited to identify the picture by 


o 
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Mr. Ritchie, and all I want to know from the Govemnen 
is what picture he identified, I want to see the 
picture. 

MR. RITCHIE* The photograph has been supplied 
to you already. 

MR. FISCHETTI: Is it John DeLiso? 

MR. RITCHIE: It is a Government Exhibit t>r 
identification at hitting number 1, it is in that 
spread. 

MR. FISCHETTI* Whose picture is it? 

MR. RITCHIE* I would have to assume that it 
was John De Liso from this 302. 

MR. FISCHETTI: John De Liso, all right. 

THE COURT* In other words he can't swear to 
it but he sees no escape from it. 

MR. RITCHIE* That is correct, your Honor, 
that is about it. 

THE COURT* You mean he is really on sea of 
inference with you and draws the same inference? 

MR. RITCHIE* That is the only inference that 
T cam see, your Honor. 

MR. FISCHETTI* All right. 

Judge, finally then, are there are any other 
reports or interviews of Mr. Goberman between the 
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last trial and this trial? 

MR. RITCHIE: I have spoken with Mr. McMullen 
he stated there were no further 302s. I have spoken 
with Mr. Allan Goberman on approximately three 

C 

occasions, and I did not memorialize any of those 
conversations. 

MR. FTSCHFTTI: Are there any interviews with 
Mr. McMullen and Mr. Goberman? 

MR. RITCHIE: I believe that Mr. McMullen — 
yes, yes, Mr. McMullen was present prepatory to 
trial but I don't believe that he prepared a 302 from 
that. 

He stated that he hasn't prepared any 302s, 
and that was approximately two weeks ago. 

MR. FTSCHETTI: Is that a long interview? 

MR. RITCHIE: It wasn't too long an interview 
with him, it was primarily a long interview with his 
wife Helen who is rather talkative, to say the least. 

THE COURT: She is a handful? 

MR. RITCHIE: She is a handful. 

MR. FISCIIETTI: There are no notes to that? 

MR. RITCHIE: I don't know if there are any 
notes about Helen Goberman. 


MR. FISCHETTI: I mean with Allan. 
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MR. RITCHIES HO. 


THE COURT: Okay. 


(The trial then proceded within the hearing of 


the jury.) 


THE COURT: All right, Mr. Ritchie. 


DIRECT EXAMINATION 


BY MR. RITCHIE (cont'd): 


Now, on the second occasion that yju entered 


the room, on that occasion did you stay in the room? 


On the second occasion is when they came out 


— well, — 


TOE COURT: No, when you went into the room 


from the hall. 


THE WITNESS: Then we left the room, right, 


then the second time is when the door opened and the 


gvn was being passed back from one to the other. 


Did you then enter the room at that time? 


We stayed in the outside office. 


THE COURT: That is not the same room in which 


your brother was? 


THE WITNESS: But we went into the room for 


a moment but the conversation sort of moved into the 


outside office, that is where the registration 


signing took place. 


/ 









6 


1384a 

I , Goberman-direct 


1254 


Q So you did go into the inner room the second 

time; is that correct? 

A That is correct. 

Q And how long were you in that inner room 

before you went into the outer room? 

A A few minutes. 

Q While you were in that inner room, did you 

overhear any conversation? 

A Well, there was talk about signing over the 

registration. 

Q And who was speaking concerning that? 

A Tom McNamara and John McNamara. 

Q Can you tell the ladies and gentlemen of the 

jury what conversation transpired relating to this registra¬ 
tion as to the trailer between Tom McNamara and John 
McNamara and anybody else? 

A "Get him to sign this registration, have him 

sign the registration over for the trailer." 

Q Who said that to him? 

A I believe Tom McNamara said it to John 

McNamara. 

0 And was John McNamara told to get anything? 

A To get a blank registration. 

Q And after that was said, was anything else 
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A Well, at that point something was said, "I am 

not" — Harold, Harold said, "I am not signing the blank 
registration.■ 

Then it was said to John, "Fill it out." 

Ttxr. McNamara said to John, "Fill it out and fill it out 
right because it can*t wrong." 

Then it came back into the room filled out and 
Harold signed it. 

Q And was there any discussion with respect to 
that registration as to what vehcile was to be transferred? 

A A trailer, a construction trailer. 

Q During the course of this, did you — how did 

that registration get into this room? 

A I believe Mohn McNamara brought it in. 

Q Did anybody else come into the room at the 
time that this registration went into the room? 

A I can't remember. 

Q Did you testify previously concerning this? 

A Yes, I did. 

MR. MEISELMAN: Your Honor, I am going to 


object to this. 


THE COURT: I am sorry, what? 

MR. MEISELMAN* The witness says, "I can't 


i 
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remember, " and again Mr. Ritchie is going to let 
him see something. 

MR. RITCHIE: I an going to show him his prior 
testimony with respect to refreshing his recollectior 
your Honor. 

It is for the purpose of refreshing his 
recollection, he stated he couldn't remember. 

THE COURT: What was the question? 

(Question read as follows: 

■Question: Did you testify previously" — 

T1TE COURT: Ho, go back to the question. 

(Question read as follows: 

"Question: Did anybody else come into the 

room at the time that this registration went into 
the room? 

"Answer: I can't remember." 

THE COURT: Yes, he may have his recollection 
refreshed. 


(Cont'd on next page.) 
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2 

DIRECT EXAMINATION 


3 

BY MR. RITCHIE: (Cont.) 


4 

Q I show you your prior testimony dated January 


5 

15th at page 1247 with reference to lines 15 and 16. 


6 

(The witness then examined the testimony.) 


7 

Q Does that refresh your recollection as to 


8 

whether anyone else came in? 


9 

A Yes. 


10 

Q Who if anyone else came in at that time? 


11 

MR. MEISELMAN: Your Honor, please, may we have 


12 

a side bar. 


13 

(At this point a side bar conference was held.) 


14 

MR. MEISELMAN: Your Honor, Mr. Ritchie referrs 

d 

15 

this witness to page 1247, lines 15 and 16, and in his 


16 

previous testimony the witness said he was not sure. 


17 

May I show your Honor lines 15 and 16. 


18 

(At this point his Honor,Judge Dooling, perused 


19 

the transcript.) 


20 

MR. RITCHIE: Now, your Honor, that could re¬ 


21 

fresh his recollection as to the presence of the 


22 

secretary, that was part of it, the question was 


23 

directed to the secretary. 


24 

MR. MEISELMAN: But he wasn't sure. 


25 

THE COURT: Well, no, it wasn't quite that. 

! 
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I think the question is whether anyone came in. 


uid I balieve we have already had this testimony, so 
what are we talking about. 


MR. MEISELMAN: Except that his memory cannot 
be refreshed with this or with anything else. 

THE COURT: If it is not refreshed, it is not 


refreshed. 


(The trial then proceeded within the hearing 


of the jury.) 


BY MR. RITCHIE: 


Does that refresh your recollection about any¬ 


body else? 


A Yes, the secretary brought in the registration. 

Q And after the registration was brought in, what 

if anything was done with the registration? 

A Well, Harold signed it. 

Q After you reentered the room, was there any 

discussion concerning your brother's bank account? 


lid something like, "Let's get him to 


sign a check now, let's get the rest of the money out of the 


account." 


Now, if you recall, who said that? 


I can't be certain. 


Was it your brother? 
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Ho. 


Q Was it somebody else in that room? 

A Yes. 

Q And those words were said and what if anything 

els was said about the bank account? 

A That is about the time that we had left the 

room and went downstairs, they were going to go to the bank. 

Q Who is "we," please? 

A Well, myself, the fdlow who was in the haill witi 

me, the Merollas, Harold — I believe it was four people that 
went to the bank. They went in Harold's car. 

Q Do you recall exactly * who the four were? 


A v Ho. 

Q At any rate, did you leave that room with four 

individuals? 


A Yes. 

Q There were four individuals other than your 

brother and yourself; is that correct? 

A That is right. 

Q And where did you go after you left the room? 

A We walked downstairs towards the car which wa 

larked across the street, and they asked Harry where the check! 


25 
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book was, and he said it is in the trunk of the car, and he 
went to get it and they said, "No, give us the key, we will 
get it." 


They took it out of the trunk and got into the 


car and went to the bank. 


Dopu recall where Thomas McNamara was when yoi 


left the room? 


Where he was, no. Upstairs. 
Did he accompany you? 


I can't be sure. 


Let us retrace our steps for a moment to back 


in the room now: 


Besides the conversation about the bank account 
and the conversation about the trailer, was there any con¬ 
versation concerning your brother's car? 

A It was also mentioned — 


what. 


MR. MEISELMAN: May we have, sir, who mentioned 


MR. RITCHIE: I'm going to try to elicit that. 




Mr. Goberman — 


MR. GILLEN: Objection to the leading, your 


Honor. 


MR. RITCHIE: May I just — 


THE COURT: Do not inform him what he is to ssn 


Y 


/ 



1391a 


1261 


5 Goberman-direct 

but the topic to which he is to be addressed. 

Q Mr. Goberman, instead of saying, "It was said," 

as best you can, would you identify the individual who said 
what, what wa« said to him and by whom? 

A I don't recall at the time who said it — 

MR. MEISELMAN: Objection. 

A (Continuing.) But they said, "Get him to sign 

over the registration" — 

MR. MEISELMAN: Objection, your Honor. 

A (Continuing.) "for the Cadillac at the same 

time." 

And I said, "You can't do that because it be¬ 
longs to Len-Al Contracting!! — 

THE COURT: Excuse me. 

When counsel objects, you stop talking. 

MR. MEISELMAN: Your Honor, I object since the 
person cannot be identified as to who said what. 

THE COURT: He may use the passive voice if he 
cannot recall it but if he does recall what was said 
then he may testify as to that. 

BY MR. RITCHIE: 

Q What was said about the Cadillac? 

A To get Harold to sign over the registration fox 

the Cadillac that he is driving while he signs over the 





















1 


a 


1394a 

Goberman-direct 


12C4 



■'No, you 'Ion 1 1 open it, let me do it, ’ in those words, to 
that effect. 

Q Did you drive off in that car? 

A Ho. 

0 v/hat if anything did you do? 

A I sat on the fence with the fellow that was 

standing in the hallway with me until ho returned, the fence 
was whore the car was parked. 

0 Is the individual who stood in the hallway with 

you present in this Courtroom today? 

(The witness then looked around the Courtroom.) 

A Ho. 

C> How, subsequent to these events, did you over 

have occasion to have any conversation with the detective, 
Thomas dill, concerning this event? 

A Yes. 

Q And on how many occasions did you speak with 

Detective Gill about that? 

A I believe it was twice. 

(Continued on next wage.) 
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Q During the course of these conversations did 

the topic of the gun come up? 

A Yes. 

Q During the course of those conversations with 

Detective Gill, did you admit the presence of the gun or 
deny it? 

A Once I denied the presence of the gun. 

Q Was that on the first occasion you spoke to 

Detective Gill or was that the second occasion you spoke to 
Detective Gill? 


A I believe the second occasion. 

Q Would you please tell us where you had these 

two conversations? 

A One conversation was held in my office in the 

presence of my wife. At that time, I told Tom Gill that 
I didn't see no gun because I didn't want to get my wife 
upset. 

The second meeting, outside the Mt. Sinai 
Fire House, I said to him at that time I believed there was 
a gun passed from one to the other. That's what I seen. 

Q You say you didn't want to get your wife upset, 

does your wife — what is your wife's feeling concerning 
your brother Harold? 


25 


MR. FISCHETTI: Objection. 
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2 

THE COURT: No, he may not answer a question 


3 

in that form. 


4 

Q Could you explain what did you mean by the 


5 

statement you didn't wish to upset your wife? 


6 

A Well, at the time it was just at the time my 


7 

brother took the job in his own name and left us thinking 


8 

we were doing the job. We figured we got stuck, screwed. 


9 

My wife didn't have any love for him after that. Why should 


10 

1 stick up and defend him anyway. 


11 

Q That's why you denied the presence of the gun 


12 

to Detective Gill? 


13 




A Yes. 


14 

Q On the other occasion, where was this other 


15 

occasion, where did this other conversation — 


16 

THE COURT: You told us about outside Mfe. Sinai 


17 

Hospital — 


18 

THE WITNESS: Fire Department. 


19 

Q At that time, what did you say and what did 


20 

Detective Gill say? 


21 

A We were standing outside the fire house waiting 


22 

to hand in a bid and Tom Gill had passed by and pulled over 


23 

and came over to talk to us. 


24 

At that time, he said — 


25 

MR. LEONE: Objection to what he said. It's 
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hearsay obviously. 

ThL COURT: Wall, no, I think it is not 
olfereu for tne hearsay purpose, the question before 
Ur. Gooerman, did he say something to Mr. Gill on 
certain occasions, that has not been objected to. 

Now, he is simply being asked what was aaid, not 
whether it was true. He already testified with 
respect to the episode itself. This is offered to 
the jury solely to know what he says he now swears 
he said to f'jr. Gill on two occasions before the 
occurrence upstairs over the showroom. 

Q What did you say and what did he say on that 

occasion? 

h We were outside the Mt. Sinai Fire House 

again anu Tori Gill had asked me, n Did you see this gun?" 
That's what 1 recall. "Did you see thi3 gun?" I said, 
■'Whatever Harry said to you during the day -- " I imagine 
he called him during the day and told him about the inc. 4 mt. 
"Whatever harry told you what happened is true." 

I figured at that tine he might have i ...d to 
iae something like what do you think. I shrugged my 
shoulders like what else is new, Harry is always having 


little problems. I shrugged it off. 
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1 

A. Goberman-direct 


2 

t 

A Yes, I believe Tom Gill did also. He did say 


3 

something about he went to him and questioned McNamara about 


4 

it. That's where the statement came in: Any gun around here 


5 

will be mine. 


6 

MR. RITCHIE: I have no further questions. 


7 

CROSS-EXAMINATION 


8 

BY MR. MEISELMAN: 


9 

Q Mr. Goberman, at the time that you were in the 


10 

room and you heard what was being discussed I believe you 


11 

testified there was discussion — am I putting it fairly 


12 

about getting the job moving, getting the job going, about 


13 

payments to subcontractors, and about kickbacks by Harold 


14 

from the subcontractors, am I right? 


15 

A Right. 


16 

q During the course of that discussion, was 


17 

any particular subcontractor mentioned? 


18 

A No, not really, but there was a phone call 


19 

placed to a plumbing contractor I was asked to talk to. 


20 

Q Did you talk to the plumbing contractor? 


21 

A Yes. 


22 

Q At the same time that you talked to the 


23 

plumbing contractor did anybody else in the room talk to the 


24 

plumbing contractor? 


25 

A John McNamara talked to the plumbing contracto 

1 1 

t . 
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Q Did anybody in the room ask your brother to 

talk to the plumbing contractor? 

A I can't remember that. 

Q It was a question whether that contractor 

had been paid or not, is that right? 

A Yes. 

Q Isn't it a question of your brother saying he 

was paid and the plumbing contractor saying he wasn't paid? 

A I can't be sure about that. My conversation 

with the plumbing contractor was merely, you know, I walked 
in and — I came in from the cold and got on the phone 
listening to the complaint. 

Q Did you discuss with the plumbing contractor — 

withdrawn. 

Did the plumber tell you unless he got paid 
he wasn't going to proceed? 

A Yes. 

Q It was a question of whether he was paid or 

not, right? 

A (No response.) 

Q Before he would come back to the job? 

A I can't really be sure. I walked in on the 

conversation. 

Q The plumber told you he had not been paid? 


II 
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He wouldn't cone back — 

Did you or anybody in the room ask your brother 


whether the plumber had been paid? 


I can't recall, 


Did your brother at that time call Mr. McNamara 


or any of the McNamaras a liar? 


I believe so. 


Did your brother at approximately that time 


throw a punch at Thomas McNamara? 


kick him. 


He threw a punch after Thomas McNamara went to 


There was discussion about payment and there 


was an altercation between Thomas McNamara who you say went 
to kick him and your brother threw a punch at Thomas McNamara 
A That’s right. That is the time my brother was 

pushed down in the chair and said get these guys, take me 
out of the room. We will discuss things from here on. 

Q Now, have you ever testified to this before 

here or any place else? 

MR. RITCHIE: I must object. 

A Probably not in those words. 

MR. MEISELMAN: Withdrawn. 

Q To the best of your recollection who pushed 


Mr. Gobennan down in the chair? 
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A I can't say for sure. 

Q V?as he pushed in the chair to get him away 

from Thomas McNamara? 

A Well, I can't really say that, no. 

Q But it might have been? 

MR. RITCHIE: Objection, your Honor. It calls 

for pure hypothesis on the part of the witness. 

THE COURT: Yes, the question is improper in 

form. 

Q Well, at that point, Mr. Goberman, didn't 

Mr. McNamara, Thomas McNamara leave the room? 

A I recall his son John calming him down. 

Q Did he leave the room? 

A I don't recall. 

0 As a matter of fact, Mr. Goberman, didn't you 

take him out of the room? 

A I don't recall that. 

0 In other words, it didn't happen or you don’t 

remember whether it happened? 

A I don't recall taking Thoma3 McNamaiu out of 

the room at all. 

Q As a matter of fact, weren't you outside the 

room with Thomas McNamara? 

MR. RITCHIE: I must object to leading at this 
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point. 


A. Goberman-cross/Meiselman 


MR. MEISELMAN: This is cross-examination, your 

Honor. 

T11E COURT: He may lead, of course. 

Q As a matter of fact, weren't you outside the 

room with Thomas McNamara? 

A V.’hen I left the room at that point I was out 

in the hall with this other fellow who is not present in the 
room now. 

U Wasn't Thomas McNamara with you? 

A He wasn't standing in the hall with me. 

Q Van he in the outside room? 

A I am not sure. 

Q A little while ago you were asked who brought 

in the registration? 

A That's right. 

0 You said you didn't remember, is that right? 

A That's right. 

Then Mr. Ritchie called your attention to 
page 1247 lines 15 and 16 and you read it and you said it 
refreshed your recollection, am I right? 

A Yes. 

Q Were you asked this question and did you give 


25 


this answer that refreshed your recollection: 


Question: 






1 
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A. Goberman-cross/Meiselman 

9 

2 

Whom did he 

3ay this to? 


3 


"Answer: I am not sure. It might have been 


4 

to a secretary at that point, someone who was in the outside 


5 

hall." 



6 


Is that the question and answer that refreshed 


7 


• • | 


8 

your recollection? 


A 

That is correct. 


9 

0 

Even when you gave that answer to that question 


10 

you weren’t 

sure, were you? 


11 


MR. RITCHIE: Objection. Well, withdrawn. 


12 

A 

I am not sure. That was said in January. 


13 

0 

You weren't sure in January but today it 


14 





refreshed your recollection so you are sure, is that right? 


15 

A 

No. 


16 

Q 

Today you are not sure either? 


17 

A 

I an going by what I read there. If I said 


18 





it then, what I said must be what I recollected at that time. 


19 

Q 

At the time you were not sure, it might have 


20 





been a secretary? 


21 

A 

V/hatover it says there. 


22 

Q 

I see. 


23 


Now, when the job was started, Mr. Goberman, 


24 

you assumed 

, did you not, that the job was being done in 


25 

the name of 

Len-Al? 
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A. Goberman-cros3/Mei8elman 
A No. Not exactly in that respect. When it 

was being negotiated I assumed it was being done by Len-Al. 
When the job was started I knew right away it wasn't done 
by Len-Al because I didn't sign no contr* «. 

Q On January 15, 1974, while you were under oath 

were you asked this question and did you give this answer: 

"Question: Did he use your office for that 

purpose? 

"Answer: Well, he used our office at the time 

he was still working for Len-Al. We assumed he was working 
for Len-Al when he had started doing the job." 

Were you asked that question and did you give 

that answer? 

A Yes. 

Q Now, Len-Al you say did the land clearing and 

bulldozing? 

A Land clearing. 

Q Anything else? 

A No. Len-Al loaned Harold carpenters that were 

working for Len-Al at the time. 

Q Anything else? 

A That's all I remember. 

Q Didn't you buy material for this job in the 

name of Len-Al and pay for it in Len-Al — 
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A That's hard to say. Whatever it is on the 

record. I don't recall. 

Q Wasn't Gary Taibbi your employee? 

A No. 

0 Do you keep a payroll book? 

A Sure. Yes. 

MR. MEISELMAN: May I have this marked, please? 

TIIE CLERK: Defendant McNamara's Exhibit AS 

for identification. 

(So marked for identification.) 

Q Mr. Gobenaan, I show you Defendant McNamara's 

Exhibit AS for identification and ask you whether it is a 
copy of your payroll for the week ending June 7, 1972. 

A I don't remember. 

Q Is it a copy of your payroll book for the week 

ending June 7, 1972? 

A I don't believe so. 

0 Have you ever seen it before? 

A No. 

Q And you deny that Gary Taibbi appears as your 

employee on your payroll for the week ending June 7th? 

When I say your payroll Look I am speaking of Len-Al. 

A I don't believe this is Len-Al's payroll book 

(indicating). 
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Q You deny he was your employee and on your 

payroll book for the week ending June 7th? 

A That is correct. 

Q Do you also deny Mr. Frida (phonetic) being 

on your payroll book for the week ending June 7th? 

A I don't believe — I can't be sure because I 

didn’t handle the payroll book. 

0 Mr. Frida was not a carpenter? 

A No, he was an operation engineer, bulldozers. 

Q You are not sure whether Mr. Frida was on your- 

A He worked for Len-Al. 

Q I am talking about the week ending June 7 — 

A I can't be sure. 


book? 


payroll book? 


You would be sure if you looked at your payroll 


That is not ours. 


I ask, you would be sure if you looked at your 


Yes. 


(Continued next page.) 
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CROSS-EXAMINATION 

BY MR. MEISELMAN: (Cont.) 

Q And the only thing you really did on this job, 

and correct me if I am wrong, is to clear the land and loan 
some carpenters to your brother? 

A More or less, that is correct. 

MR. MEISELMAN: May I have this marked, please? 
THE CLERK: Defendant’ McNamara's exhibit AT 
for identification. 

(So marked.) 

Q I show you, sir, defendant McNamara's exhibit 

AT for identification and I ask you if it is a copy of the 
letterhead of Len-Al? 

A That is the letterhead of Len-Al. 

Q Are you familiar with your wife's signature? 

A Yes. 

Q Is your wife's signature on that letterhead? 

A Yes. 

Q In that letter — that letter was addressed to 

Thomas McNamara? 

A That is correct. 

Q It was a letter in which — what is the date of 

the letter? 

A June 7th. 


I 
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« 


2 

Q That was addressed to McNamara requesting money 


3 

on this job, is thatcorrect? 


4 

A That is correct. 


5 

MR. MEISELMAH: I offer it in evidence. 


6 

MR. RITCHIE: Objection your Honor. It's rank 


7 

hearsay. Rank incompetent hearsay. 


8 

May I see it? 


9 

(Pause.) 


10 

MR. RITCHIE: Your Honor, it is hearsay. I 


11 

also question its relevance. My primary objection 


12 

is on the ground of hearsay and lack of cross-exarainat 

ion. 

13 

THE COURT: No. I think it cannot be received 


14 

in toto at this time without more support than the 


15 

simple recognition of the signature of Mrs. Goberman 


16 

by the witness. 


17 

Q Mr. Goberman, your wife Helen Goberman is the 


18 

president of Len-Al Contracting, is that right? 


19 

A That is right. 


20 

Q Is there any other officer of Len-Al Contractin 

g? 

21 

A No. 


22 

Q She is the spokesman on behalf of Len-Al 


23 

Contracting? 


24 

A When she has to be. 


25 

Q She is the one who sent out the bills for 



« 

_l 
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have passed it on because it wasn't our bill. 

MR. MEISELMAN: May I have this marked, please? 
THE COURT: Yes. 

THE CLERK: Defendant McNamara's exhibit AU 
for identification. 

(So marked.) 

Q I show you defendant McNamara's exhibit AU for 

identification and ask you, do you recognize it as a copy 
of a check made by Thomas McNamara to Len-Al? 

THE COURT: What is the date of that? 

Q What is the date of that? 

A March 6th. 

0 What is the amount? 

A $45. 

THE COURT: Four-five? 

MR. MEISELMAN: Yes. 

Q I8 that correct? 

A That'8 what it says, $45. 

MR. MEISELMAN: May I have this marked, Mr. 

Tabak? 

THE CLERK: Defendant McNamara's exhibit AV 
for identification. 

(So marked.) 

Q I show you defendant McNamara's exhibit AV for 


— 

1 
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2 

identification and ask you whether it is not a check of 


3 

Thomas McNamara dated March 6th, 1972, to the order of 


4 

Len-Al Contracting Company, Inc. in the sum of $1,458? 


5 

MR. RITCHIE: Your Honor, I would only object - 

- 

6 

A That is correct. 


7 

MR. RITCHIE; Mr. Meiselman is leading. If 


8 

it's going to be offered in evidence, we already have 


9 

it in evidence to begin with. 


10 

THE COURT; Yes, I know. Let's hurry along. 


11 

O Isn't it a fact those two checks constitute 


12 

payment to Len-Al for the work done by Two Brothers on this 


13 

job? 

■ 


14 

A I can't be sure what this i6 paid for. 


15 

0 You don't know what Len-Al got the money for 


16 

from Mr. McNamara? 


17 

A No. 


18 

0 You never seen these checks? 


19 

A NO. 


20 

Q You never seen the bills to Thomas McNamara? 


21 

A They might have crossed my desk. 


22 

Q When bills went out to Thomas McNamara, didn't 


23 

you question them? 


24 

A No. 


25 

Q You assumed that of course these bill.s were for 


<1 
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work done by Len-Al, didn't you? 

A That is correct. 

Q But you knew that Len-Al had not done any work? 

A I didn't say that at all. 

0 Except for clearing of land? 

A Yes, and the loan of carpenters. 

Q Other than that, did you see any other bills? 

A No. 

Q To Thomas McNamara? 

A I can't say I did. I didn't take care of the 

bookkeeping. 

Q That is your wife's job? 

A That's right. 

Q Do you have any knowledge of your company 

Len-Al having billed and being paid in excess of $10,000 for 

work allegedly done on this job? 

A I don't have the slightest idea — 

Q You are not a tremendous company, are you? 

A No. 

Q It's only you and your wife, is that right? 

A That's right. 

Q And you have no knowledge of over $10,000 

having been received by your company for work allegedly per¬ 
formed on this job? 
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A I can say we did a million dollars worth of 

work last year, how can I remember — 

MR. HCTCHIE: Objection to the form. It is 

argumentative and assumes facts not in evidence. 

THE COURT: He asked him whether he knew and 

his answer was he did not. 

0 Do you know whether your company ordered 

material from contractors supply for this job? 

A I can't be sure, no. 

Q When you 3ay you are not sure, what is your 

best recollection? 

A There were fellows on the job calling up 

ordering things using our name Len-Al Contracting. We got 
bills later. You know, we sent them over to McNamara for 
payment. 

Q In other words, you did get bills for this job 

and when you received those bills you billed McNamara? 

A That is correct. 

0 That's what I wanted to know. 

Do you know the amount of those bills? 

A No. 

0 Did you or your company order work from the 

Action Crane Corporation? 

A Len-Al Contractors didn't. 
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Q You're sure of that? 

A I am sure. Maybe somebody ordered it in our 

name. 

Q Do you know of anybody? 

A Anybody can. 

Q How about Harold Goberman? 

A Anybody ran. 

Q When these bills came in, did you merely send 

them to Mr. McNamara or did you call up these various people 
to find out what it was about? 

A I can't be sure. My wife might have done that, 

called up and found out what that was for- and what this is 
for. 

Q Would it be fair to say before your wife sent 

the bills to Mr. McNamara, she would verify that the work or 
material had actually been done? 

A Yes. If these things were paid by McNamara, 

undoubtedly they were. 

Q If I were to ask you the same guestion, Mr. 

Goberman, with respect to GEZ Construction Corporation, 
Steinraan Building Materials, Rite Floor Corp., D. Brown 
Osier Supply Corporation, and Local Steel and Supply Company, 
would your answers be substantially the same? 


25 


A 


If I seen these bills, yes. 
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2 

0 Now, T show you, sir, defendant's exhibit for 


3 

identification A.P, and I ask you to look at the papers 


4 1 

attached to that letter? 


5 

A Well, these are all bills to Len-Al. 


6 

Q Are those bills that Len-Al asked for payment 


7 

for from Mr. McNamara? 


8 

A Yes, they were. 


9 

MR. MEISELMAN: I offer it in evidence. 


10 

MR. RITCHIE: May I have a voir dire, your 


11 

Honor? 


12 

THE COURT: This is all in the record generally 

• >' 

13 

Nobody has put a ribbon on these and added up a total. 


14 

Nobody checked the bill individually so the jurors 


15 

don't have to do it themselves to see whether they do- 


16 

M R. MEIRFLMAM: There is a total on it, your 


17 

Honor. 


18 

THE COURT: Where is it? 


19 

MR. MEISELMAN: On the third page. $10,459. 


20 

TTTE COURT: That is the whole shooting match. 


21 

Who cares. 


22 

ME. RITCHIE: I would oppose this. He has no 


23 

independent knowledge concerning this document. 


24 

THF COURT: Really, we would like to go on 


25 

with the case. 
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MR. RITCHIE: I would like to too. 
oppose the admission of this into evidence. 
(Continued next page.) 
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THE COURT: It is excluded, because therv* 
no sufficient foundation in evidence for it. us 

move along. 

CROSS-EXAMINATION 

BY MR. MEISEUIAN: (Cont.) 

Q On this job on Nesconset Highway, did you need 

any permit from the State Department or Transportation Depart 


ment? 


A Well, Len-Al didn’t need nothing because Len-A] 

didn't have the job. 

Q Anybody that did the job would need it? 

A Yes, sir. 

Q Is it not a fact that Len-Al is the company 

whose bond was supplied to the State Department of Transports 
tion? 

A Correct. 

Q Isn t it a fact thatLen-Al’s bond was charged 

the sum of $3,000 for that? 

MR. RITCHIE: Objection. 

A Not to my awareness. I am not aware of that. 

0 Didn’t your company ask Mr. McNamara for the 

return of $3,000 for the bond for the State Highway Depart¬ 
ment? 


It was probably asked to return the bond made 


i 
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out for $3,000, which nay be onlv a value of $20, 


I flee. 


Just what the insurance company charges you 


5 for the !x>nd. 


Q Car. you tell me what the words mean: 

Contract money taken as deposit to be returned 
to Len-Al Contractors, accepted by Harold Cobeman and used 
on McNamara job, $3,000? 

MR. RITCHIE: Your Honor, I must object. He 
is readinq from a document not in evidence. 

TTTP COURT: Yes. 

Can you explain it to the jury, if you knew 
what the item means? 

THE WITNESS: Can I explain this? 

THE COURT* Yes. 

THE WITNESS: No, I cannot. 

THE COURT: All right,next question. 


Do you know if Mr. McNamara was billed $3,000 


for that? 


A roll, ''os. 

0 box* much did Ur. McNamara nay you altogether, 

when I say "you 1 I am referring to T,on-Al? 

A T do not Vnov’. 

Q No\<r, when you walkei upstairs, you walked in from 


II 
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the hall — if I am wrong, correct roe. 

THE COURT: You are referring to June 5th? 

MR. MEISELMAN: Yes. 

Q You would walk into what would be considered as 

an outer room? 

A Between the two offices — 

Q You walked in from the hall to a room where 

there was secretaries and so forth? 

A I believe so, right. 

Q Beyond that there is another room where Mr. 

Thomas McNamara had this office? 

A I am not sure whose office it was. 

Q There was one room which seemed to be an outer 

room or a reception room with girls in it and there is 
another room? 

A Right. 

Q Can you tell me if there was any door between 

those two rooms? 

A There was a door at that point between the two 

rooms? 

Q I am asking you now, are you absolutely 

positively sure? 

A Yes. 

Q And are you absolutely positively sure that when 
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Goberman-cross 
you came upstairs you walked into that room with your 
brother, the inner room? 

A We walked through a hallway, through one room 

and into the back room. 

Q And you walked into the room beyond, the inner 

room with your brother? 

A That's correct, you had to pass through that 

room to get to the back room. 

Q And you went into the back room with your 

brother? 

A That's right. 

Q On November 13, 1973, did you make a state¬ 

ment as follows — 

MR. RITCHIE: Where? 

THE COURT: What is the exhibit reference? 

MR. MEISELMAN: There is none, but I would 

like to mark it as an exhibit now. 

THE COURT: All right. 

THE CLERK: Marked defendant McNamara's 

exhibit AW for identification. 

(So marked.) 

q Did you say the following — 

THE COURT: What was the date of that? 


25 


MR. MEISKUiAH: November 13th, 1973 
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A On one occasion the door entered, when they 

came out to get the registration. 

Q Did you make the following statement on Novemb« 

13, 1973 and I quote: 

"I could hear loud voices and shouting coming 

from inside." 

MR. RITCHIE: Objection, your Honor. I am 
going to object unless we have the prior statement 
identified in some manner. 

THE COURT: He has. He has asked the witness 
whether he has made those statements on November 23rd, 
1973. 

MR. RITCHIE: I think the witness has indicated 
that he does not know to whom he was alleged to have 
made the statements. 

MR. MEISELMAN: Did he make the statement, 

your Honor, period. 

THE COURT: Yes. 

THE WITNESS: Can I say something, why I made 

this? 

Q Did you make that statement? 

A I made it. 

Q Did you state that the door opened three or 

four times and you went inside? 


I 
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2 

A I made this statement — 


3 

Q Did you make that statement, sir? 


4 

A I sun not sure. 


5 

Q Did you state and I ouoter 


6 

"They were excited and all shouting at each 


7 

other. Basically, the jobtas about money the job itself. 


8 

He wsb accused of taking kickbacks and the McNamaras felt 


i 9 

the job wasn't going the right way." 


10 

Did you make that statement? 


11 

A Yes. 


12 

Q Did you finally make the statement: 


13 

"I make this statement freely and voluntarily 


14 

with no threats, because it is the truth"? 


15 

A That's right. 


16 

Q And did you sign it right there? 


17 

A I signed ic. 


18 

Q Did you also state: "I have given this 


19 

information to the Government"? 


20 

A Yes, I did — I assume I did. 


21 

I don't believe I went into detail with the 


22 

defense attorney — 


23 

Q There is no question before you, Mr. Goberman. 


24 

Thank you. 


25 

A You are welcome. 
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Q Now, sir, did you ever advise the Two Brothers 

Excavation Company tnat Tom McNamara is a conscientious man? 

A I don't believe I ever talked to the Two 

Brothers personally. 

Q Did you ever write a letter to the Two Brothers, 

in which you advised the Two Brothers that Mr. McNamara was 
a conscientious man? 

A I don't believe I wrote a letter 

e 

Q I show you defendant's exhibit ID for identi¬ 

fication, and I ask you sir — 

THE COURT: What was that? 

MR. MEISELMAN: I beg your pardon, it is AO. 

I apologize to the Court. 

Q (Continuing.) — AO for identification, and 

I ask you if that is on the letterhead of Len-Al? 

A Yes, it is my name signed by my wife. 

Q Is that addressed to Two Brothers? 

A Yes, it is. 

Q Was that letter written in the regular course 

of business? 

A It appears to be, yes. 

MR. MEISELMAN: I offer it into evidence, your 

Honor. 


25 


MR. RITCHIE: Objection, it is not admissible 
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under 28 U. S. Code Section 1732. 

THE COURT: Well, this is a statement made by 

whom? 

MR. MEISELMAN: Len-Al Contractors. 

THE COURT: Just on their letterhead? 

MR. MEISELMAN: Yes, and this gentleman has 
stated it was in the regular course of their business 
that the letter was written. 

MR. RITCHIE:^ I!e does not know where it was 
maintained, whether kept in his files. I do not 
believe he can establish — lay a proper foundation 
under the business records act, number 1. 

Number 2, he has stated that this is not his 
writing, it is a letter done by his wife with his 
wife's signature. It is his signature, but done by 
his wife. 

THE COURT: You mean his name written by his 

wife. 

MR. MEISELMAN: Yes. 

MR. RITCHIE: Yes. 

(Document shown to Court.) 

THE COURT: It may be received in evidence. 

THE CLERK: Defendant McNamara's exhibit AO 
in evidence. 





/ 
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THE COURT: The jury must have in mind that 
this is received simply as such a letter, so writter 
It is not, you will see, anything that is self-provinc 
What it says is an assertion of Len-Al Contracting 
Company, Inc. and what the facts are you have heard 
through other evidence. 

If it will help to tie it in, I think, that 
Two Brothers Excavation is Mr. Tew's company, whom 


you will remember was a witness here earlier. 
CROSS-EXAMINATIO^j 
BY MR. MEISELMAN: (Cont.) 

Q Is your brother a trustworthy person — 

MR. RITCHIE: Objection. 

A That's depends on whose opinion. 

Q I am asking you, your opinion — 

THE COURT: Well — 

A I really can't answer that. 

MR. RITCHIE: I must object. 


"\ 


THE COURT: Yes, the objection must be sustain 
Have you formed any opinion as to your brother's 


trustworthiness? 


THE COURT: Wouldn't make a blessed bit of 
difference. It would not be evidence before this jur 
One of the issues before you members of the jury on 
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2 

which 

your judgment will be sought is whether or not 


3 

-from 

the point of view of his office as a witness in 


4 1 

this case, you find Mr. Harold Goberman's testimony 


5 

credible. 


6 

BY MR. MEISELMAN: 


7 

Q 

Mr. Goberman, this is an old building that you 


8 

were in, am 

I correct? 


9 

A 

That's right. 


10 

Q 

Mould it be fair to describe it as a rickety 


11 

building? 



12 

A 

Not really. 


13 

Q 

Could you hear through those walls fairly 


14 

easily? 



15 

A 

I would think so, yes. 


16 

0 

You heard what was being said basically? 


17 

A 

Not word for word, mumbles, words — words 


18 

that were shouted out loud yaucould hear clearly. 


19 

Q 

Would you say that there came a time when 


20 

everybody was raising their voices in that room? 


21 

A 

Yes. 


22 

Q 

Including your brother? 


23 

A 

Not necessarily — it's too hard to recall 


24 

whose voices 

. 


25 

H 

Was your brother arguing and shouting back? 



h 


0 
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2 

3 



A Yes. 

Q You could hear him arguing and shouting back 

with the others, couldn't you? 

A At one time. 

Q At what time did you hear that? 

A I can't say exactly what time. 

0 It was a heated argument with your brother 

shouting and the other people shouting? 

A That's right. 

Q It wasn't a one-sided thing, was it? 

A No. 

Q It wasn't that your brother was just sitting 

in a chair calmly and everybody was shouting at him, he was 
shouting back, wasn't he? 

A That's right at one time until he got shoved 

into the chair. 

0 That was after he threw a punch at Tom McNamara? 

A After Tom McNamara went to kick him. 

Q Now, we have the whole point. 

A Right. 

Q You never saw — other than the fact that your 

brother was shoved into a chair — did you ever see your 
brother Harold hit? 

A No. 
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Q Slapped? 

A No. 

Q Punched? 

A No. 

Q Anything? 

A No. 

Q Now, the first tine yon saw Detective Gill and 

he asked you if you had seen a gun and you unequivocally said 
no; is that right? 

A That's right. 

Q Right? 


A Right. 

Q Did you say there was a gun the second time 


you spoke 
A 


to Mr. Gill? 

1 can't renumber the exact words I used. 
(Continued next page.) 


24 
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Q well, did you intend to imply in substance or 

otherwise when you testified an hour or two ago that you tolc 
Agent Gill, when you spoke to him the second time, that there 


was a gun? 

A That's what I implied. 

Q You implied that? 

A Right. 

Q And I believe you said that you assumed that 

your brother had spoken to Officer Gill earlier that day and 
you said to Officer Gill, "Whatever my brother said is true"3 
A That's correct. 


did you? 


But you didn't know what your brother had said. 


No, except being that he had mentioned he had 


the gun and I assumed that he heard the whole story — 

Q But you didn't know what your brother had told 

him earlier that day? 


As a matter of fact, were you asked these 


questions and did you give these answers — 

MR. RITCHIE* The page, please? 

MR. MEISELMAN * 1276. 

Q (Continuing) "Question* And did Detective Gill 

as you that night whether or not you saw a gun? 
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2 

"Answers Yes. 


3 

•Question* What did you say or do? 


4 

•Answer* What I said was, •Well you heard the 


5 

story to that effect, believe what you want* or to the 


6 

effect 'Well, you know Harold.* 


7 

•Question* You sort of shook your head? 


8 

•Answer* Right. 


9 

•if you wanted to do something about it, if not 

• 

10 

you heard the story before. 


11 

•Question* When you say you said to Detective 


12 

Gill like this — you know Harold, were you telling hi 

m 

13 

that Harold is full of baloney and he knew it? 


14 

•Answer* No, not — generally that's what I 


15 

was saying. I was going to say — well, what I meant 


16 

by that simply was, what else is new? He's always 


17 

getting into trouble, so take it for what it is worth. 


18 

I wasn't going to stick up for him and say 'Yes, then 


19 

was a gun* ~ you know —- and start a big commotion. 


20 

You know, that's it. 


21 

•Questions So actually twice, the other 


22 

incidents when you said there was no gun was a separal 

M 

23 

time; isn't that right? 


24 

•Answers That's right.• 


25 

Were you asked those questions and did you giv* 

1 


those answers — 

1 

i 


s 
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MS* RITCHIEt I will object unless the rota 
of that page and the top of the next page is Mad* 
I will offer it to your Honor. 

THE COURT* Hell, would you nind reading it 


inde 




Mr. Meiselman. 

MR* MEISELMAN i I do not remssiber where I stopp 

MR. RITCHIE* Line 18 on 1277. 

MR. MEISELMAN* "Question* Then you were asked 
by Detective Gill, was there a gun and you said 'No.* 

"Answer* I didn't say 'No.' 

"Question* What did you say? 

"Answers I said what I told you, I believe wha 
I said to his was what Harold was saying was the truth 
It all happened, but you know so what." 

Were you asked those questions, and did you 
give those answers? 


THE WITNESS* Tes. 

Q You didn't say to Detective Gill that there was 

a gun, you just said to him that whatever Harold said was 
the truth* isn't that so? 

A It's too hard to really say what I said. 

Q So you don't rsBestoer? 

A Other than what is in writing, that is correc t * 


other than what I just said before 
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Q I said about an hour or two before you were 

fairly sure — quite sure on the second occasion that you 
told Detective Gill that you had seen a gun? 

A That's correct. 

Q Now you recall that you don't reroesiber? 

MR. RITCHIEi Objection to the fora of that 

question. 

THE COURT* It is argumentative. Objection 

sustained. 

Q As a matter of fact, when your wife was presen' 

Detective Gill said to you in effect — in words or 
substance, "Allan did you really see a gun?" And you told h: 
"No." 

A That's right. 

Q After you left the building — by the way, you 

didn't go to the bank, did you? 

A No, I did not. 

Q When your brother returned from the bank, what 

did you then do — what if anything did your brother do that 
you could see? 

A I can’t exactly remember. 

We might have had some small talk and left, bu< 
I remember there was a conversation about a couple of guys 
involved going across the street to have a drink and talk. 
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Q 

Did your brother go into a bar and have some 

drinks? 

A 

He might have. I cannot be sure. 

Q 

Did he go with you? 

A 

No, not with me. 

Q 

Who did he go with? 

A 

The fellows that were involved going to the ban 

with then. 

Q 

They caste back from the bank ana all of them 

who had gone 

to the bank with him went into a bar with him? 

A 

I don't believe all of them went, I believe two 

Q 

Who went? 

A 

I don't know. 

Q 

Do you have any recollection at all? 

A 

No. 

Q 

Where were you at the time they were in this 

bar having a 

drink? 

A 

I was sitting on the fence waiting for him to 

coma back. 

Q 

How long was your brother in the bar? 

A 

I are not even sure that he was in the bar. 

I cannot be sure. 

Q 

You have no recollection of what happened after 

your brother 

came back from the bank? 


1 


25 
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I recall leaving — 

Do you recall leaving with your brother? 

Tee. 

Are you sure? 

I caN't be sure* I don't believe I left alone. 
Is it a fact that you did leave alone and your 


brother came afterwards? 


I can't be sure of that* It doesn't seem like] 


We came in one car* 


I am not asking you what is likely, I am askirn 


if you know a fact? 


A I don't know. I can't recall. 

MR. MBISELMAN* Your HOnor, may we have a recei 

for just a few moments? 

THE COURT* We will have a short recess, membe- 
of the jury. Please do not discuss the case with one 
another or anyone not on the jury until it is given tc 

you to decide. 

(Recess taken.) 

MR. RITCHIE* Could we lower the thermostat? 

Everybody has been commenting. 

THE COURT* This has been so sudden. 

MR. MEISBLMAN* I have no further questions, 

your Honor. 


II 
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There cure a time — * point in time when you 


were asked to leave? 
A Yes. 


And you left in the company of an individual? 


That?s correct. 


q And is it your testimony that while you were 

outside this room, with this individual, that’s what you hear 
this commotion? 


That’s correct. 


I understood you to say that there came a point 


in time when you saw a gun? 
A Correct. 


Were you inside the room or outside the room 


when you saw the gun? 


I was just walking into the room. 

With the individual who was outside with you? 

Correct. 

So the fellow outside with you was not the 


fellow with the gun? 


That’s correct. 


<2 now, you also said that thi. fellow was outsld. 

with you - stayed downstairs with you after this meeting wa. 


over? 


Right. 


1 
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A That I believe — that I am sure of. 

Q Several times during the course of your direct 

examination Mr. Ritchie showed you prior testimony in January t 
is that correct? 

A That's correct. 

Q That refreshed your recollection? 

A That's correct. 

Q Is it fair to say, Mr. Goberman, that your 

recollection of those events was better in January of 1974 
than it is today? 

A Yes, I would say so. 

0 Would it be fair to say that it was better 

in October of 1972? 

A Yes. 

Q Than it is today? 

A Definitely. 

Q Now, do you remember in October of 1972 being 

interviewed by Agent McMullen? 

A Yes. 

0 You know who he is? 

A Yes. 

Q This gentleman seated at counsel table 

(indicating)? 


A 


Right. 









1 
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Q When did this interview take place, do you 

recall? 

A In ray house at the kitchen table. 

Q And he asked you questions and you gave him 

answers? 

A I do not believe he asked me questions. I 

think he wanted a statement from me. 

Q And you gave him the statement? 

A That 1 b right. 

Q Told him everything you knew about it at the 

time, to the best of your ability? 

A Correct. 

Q This was in October of the same year? 

A I am not sure whether it is October or when — 

while they were doing their investigation before the trial. 

Q In 1972? 

A Right. 

Q Did he show you any pictures? 

A Yes, he did. 

O Did you identify any pictures? 

A I did. 

o Did you recall Hr. Goberman telling Agent 

McMullen that John DeLiso, ny client, was the gentleman that 

was outside the room with you on June 5th? 
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A I don't recall that. 

MR. FISCIfETTI x Let roe 8e« if I can refresh 
your recollection. 

May the record indicate that I am showing the 
witness what has been marked as 3500-22, a report 
by Agent McMullen. 

Q Would you look at this now, Mr. Goberman, 

particularly the middle paragraph. 

Does that say that John DeLiso was instructed 
to stand outside the door with you? 

A Yes, it does. 

MR. RITCHIE* Objection, your Honor. This was 
presented to refresh his recollection. 

Q Does it refresh your recollection? 

A Yes., 

Q Do you remember telling Agent McMullen that 

it was John DeLiso outside the door? 

A I think I picked a photograph. I did not 

say what name or where. 

Q And the photograph was of John DeLiso, was 

it not? 

A I am not sure. 

MR. PISCHETTI* I ask for a representation 


by the Government as to which photograph Mr. Goberma 
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2 

picked out, who he says was outside the door. 


3 

MR. RITCHIE i Your Honor — 


4 

THE COURT* I am not sure the question is at 


5 

all understandable. 


6 

MR. FISCHETTI* Shall we do it at side bar? 


7 

THE COURT* The question is not comprehensible. 


8 

Could you rephrase it, please? 


9 

MR. FISCHETTI* I ask Mr. Ritchie to represent 


10 

what I knew to be a fact from the information supplied 


11 

to me by the 3500 Material, that the photograph shown 

— 

12 

THE COURT* Just a moment, please. 


13 

You cannot make assertions of that sort. 


14 

MR. RITCHIE* I will assert, your Honor, that 


15 

on that day — according to the report of Mr. McMullen 


16 

that — that Mr. Allan Goberman did identify a photo 


17 

of John DeLiso. 


18 

I will also represent that the report of 


19 

interview states that this John DeLiso was the individ 

ual 

20 

who was standing outside in the hall. 


21 

THE COURT* Who Mr. Allan Goberman stated to 


22 

Mr. McMullen was the man that stood outside with? 


23 

MR. RITCHIE* Yes, as Mr. McMullen reported in 


24 

% 

his report of interview. 


25 

THE COURT* Yes. 
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0 Do you understand it now, Mr. Goberman, the 

picture that was shown to you was the picture of John DaLiso? 

A Yes. 

Q And that's the picture that you identified to 

Mr. McMullen, do you understand that? 

A Yes. 

0 And that's the picture that you say in this 

report was the individual — 

A I don't rasosber — 

Q — who stayed outside the door? 

A I don'tacall, but if it says it there it oust 

1 recalled at that time and so it must be what I 
thought was the truth. 

(Continued on next page) 


* 
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Q Let tom ask you this, after you spoke to 

Mr, McMullen did you testify in the Grand Jury? 

A Yes, I did. 

Q And in that Grand Jury were you asked question! 

by an Assistant United States Attorney? / 

A At that ties Dave Ritchie. 

Q Mr. Ritchie asked you questions and you gave 

him answers? 

A Right. 

Q Do you recall saying in the Grand Jury that 

the individual who stood outside the door with you was on th< 
photograph that you had identified, John DeLiso? 

MR. RITCHIE* Objection, your Honor. 

A X don't recall it. 

MR. RITCHIE* Can we have the questions and 
answers read? 

THE COURT* Yes, that is the best way to do it 
MR. PISCHBTTIs Page 3, Grand Jury testimony. 

Q "Question* Was seasons instructed to staled 

outside the door with you? 

"Answer* Yes. 

"Question* You identified a photograph of tha 

person? 


"Answer* Right. 
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The person who was instructed to stand outside 
the door with you* Mr. Goberman* was the person whose picture 
you identified for Mr. McMullens is that correct? 

A I can't recall it* so whatever 1 said there 

at the tine it was fresher in ny mind. I recalled it at the 

\ 

time* I can't recall it* Z can't swear who* where* you know* 
exactly what pictures. 

Q Nell* can you swear right now under oath that 

John OeLiso was in that room and not outside the room with 
you? 

A You told me just now that ny testimony had said 

that he was outside of the hall with ns* I would go with that * 
I wouldn't swear that he was in the roam because that was 
fresher in my mind at the tine. 

Q So in other words when you testified on direct 

e x a m i n ation tnat Mr. DeLiso was in the room at that M—> —— 

A That is right — 

Q (Continuing) — that is not true? 

A That is what I believe* that is what Z believe , 

Q You think that he was in that roan at that tint? 

A That is right. 

Q That is your best recollection at the present 

noment? 


A 


At the present tine that is my best recoil 


on 
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MR. PISCHETTI: May I just have a moment, Judge 
THE COURT: Yes. 

0 How, you identified someone else in this court-j 

room who is not seated at counsel table as being there on 

June 5thi is that correct? 

THE COURT: As being what? 

MR. PISCHETTI: As being there on June 5th. 
q Is that right? 

A That is correct. 

Q And it was this gentleman in the front row 

(indicating)? 

A I can't swear to that, I said that fellow, I 

thought it could have been the fellow that was standing in 
the hallway with me, but I can't be sure. 

MR. FTSCHETTI: May I ask this individual 
to stand up, your Honor? 

(A gentleman in the front row in the back part 
of the courtroom then stood.) 

MR. PISCHETTI: Your Honor, may I have him give 

his name for the record. 

GENTLEMAN IN FRONT ROW: Angelo Merolla. 

THE COURT: Angelo? 

GENTLEMAN IN FRONT ROW: Merolla. 
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BY MR. FISCHETTI: 

0 That is Angelo Merolla. 

Does his name help you? 

A No, the name doesn't help me at all, it is not 

that I — 

0 Cam you say that he was the name' who was 

standing outside? 

A No, I said I thought him to be the man at this 

time. 

Q The man who was standing outside with you, 

Mr. Gobeman, how long were you with him? 

A How long? 

0 How long were you with him, about? 

A 15 minutes, half hour. 

0 Did you have a conversation with him? 

A Small talk. 

Q Did you tell as on direct you learned that you 

had known him? 

A Yes, I was surprised, he had told me at that 

time that he remembers me from a job in Sandremo that I had 
done back in 'G2 or nonething, and at that time, you know, 
it flashed back meeting this fellow, but it was just a 
passing meeting. 

Q Did he tell you his name? 
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I can't recall it. 

0 

Can you describe him for us? 

A 

I recall him being a much smaller fellow than 

-the man sitting in the front row. 

Q 

Smaller? 

A 

Thinner. 

Q 

Can you describe him in comparison with 

Mr. DeLiso? 

table. 

MR. FISCHETTIx Stand up, John, stand up. 

(At this point John DeLiso stood at counsel 

) 

Q 

Would you say he was heavier than Mr. DeLiso 

or what? 

A 

No, I would say thinner. 

Q 

Thinner than Mr-, DeLiso? 

A 

Right. 

Q 

Taller or shorter? 

A 

Shorter, maybe an inch or so. 

Q 

Anything else distinguishing him about his 

character that you can toll us? 

A 

I believe he had a ruddy complexion. 

Q 

Younger or older? 

A 

Younger• 


MR. FISCHETTIx Sit down. 


25 
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(The defendant John DeLiso tuien sat in the 
courtroom*) 

q There is no doubt in your mind that the man 

who was outside that room with you could not have had a 
gun passed, a gun, or that he yelled, shouted or did anything 
A That is correc t , he wasn't involved in the 

conversations In the room in any way, he wasn't with them 
in any way* 

q That was the man that sat on the fence with you 

A That is correct* 

MR* FISCHBTTIt I have no further questions, 
nothing further, sir* 

MR. LEONEs Judge — 

(At this point Ms* Seltzer stood in the ceurtro 

THE COURTS Do you yield? 

MR. LEONES Yes. 

MS. SELTZERS Thank you, Mr. Leone. 

MR. LEONEs Surely. 

MS. SELTZERS I will be very brief. 

CONTINUED CROSS-EXAMINATION 


BY MS. SELTZERS 


Mr. Goberman, ay 


is Marion Seltzer and I 


represent Alphonse Mr. Marolla, the person whom you referred 


f 


to as the third gentl 


ted in the right side of the 


i 
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2 

Now, I believe that you testified this morning 


3 

or was it this afternoon that you saw John DeLiso give Alpho 


4 

Merolls a gun? 


5 

A That is correct. 


6 

Q You did testify to that? 

* 

7 

A That is right. 


8 

0 And is that what you say is what occurred on 


9 

June 5th? 


10 

A Part of the incidents that occurred, yes. 


11 

Q And ien't it a fact that this is the first tin* 


12 

that you ever told anyone anywhere that John DeLiso gave 


13 

Alphonse Merolla a gun? 


14 

A That is correct. 


15 

Q This is the first time? 


16 

A Well, other than other testimony from previous 


17 

trials. 


18 

Q Isn't it a fact that you have never testified 


19 

to that fact before? 


20 

A I said that it was being «— 


21 

0 Wait, you can answer yes or no or you don't 


22 

know. 


23 

A What is the question. 


24 

Q I will withdraw the question. 


25 

You spoke to Agent McMullen in October of 1972i 
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A That is correct. 


1319a 


(Continued on next page) 
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Q This is the sane conversation that Mr. Fischetti 

was just referring to? 


A Right. 

Q You were just shown a copy of a report made by 

Agent McMullen on that day. 

MS. SELTZER* This is 3500, I believe it is 22. 
MR. FISCHETTI* 22. 

Q Now, in one part — that is the conversation 

wherein you were shown pictures; is that correct? 

A That is on one occasion that I was shown 

pictures. 


Q And on that occasion, you identified one of 

those pictures as being that of Alphonse M. Merolla? 

A* I can't be sure who it was right now. 

Q But did you identify the picture of Mr. Merollc? 

A I identified pictures on two different occasiors 

and I don't recall whom I picked out at either occasion. 

Q Well, would you look at the underlining in that! 


report? 

A It says here that I — 

0 Will you just read it to yourself, okay? 

(The witness perused the document.) 

Does that refresh your recollection as to 


whether or not you picked out a picture? 
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A No, it doesn't. 

MR. RITCHIEi Tour Honor, say I just see what 
is underlined, it is not underlined on mine. 

THE COURT* So you will know what the question 

MR. RITCHIBs Tes, your Honor. 

MS. SELTZER* The first underlining. 

Q Does that refresh your recollection as to 

whether or not you picked out a picture of soaeone who had 
been — 

A It doesn't — I will wait until I can answer 

yes or no. 

Q (Continuing) — s oaeo ne who had been in the 

roan on June 5th, 1972? 

A No. 

Q Did you pick out a picture of Alphor.^j M. MeroljLa? 

A No, i an not sure whoa I identified at that 

tine. 

Q Did you pick out a picture of a man wham you 

said was in the room? 

A Tea. 

Q Has that a picture that Agent McMullen had 

identified in his report as Alphonse M. Merolla? 

A If that is in Agent McMullen's report, then 

that is whoa I identified, and that is John DeLiso. 





■<N- 
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0 And I refer you to the bottom of that report 
which is also underlined in red where you had a discussion 
allegedly with Agent McMullen about the presence of a gun 


>»' Li 1 i 


Yes. 


q Now, does it say anywhere in that report that 

you ever told AGent McMullen that Alphonse Merolla was given 
a gun by John DeLiso? 


Q Is there any mention of Alphonse M. Merolla 

in thet conversation with Agent McMullen about a gun being 
had by Alphonse M. Merolla? 


MR. RITCHIE* I object to the form, your Honor. 
Q Did you ever tell — 

the COURT* He has already answered, Mr. Ritchi 
Q Do you also recall testifying before the Grand 

jury on the same subject in November of 1972 f is that correct 
A Yes. 

Q And is that the same Grand Jury testimony that 

Mr. Pischetti questioned you about? 


have been. 


I only went to one Grand Jury, so it had to 


Did you ever recall if you ever told the Grand 




* . V 
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is Line 14 to 22, then I don't quite see that it can b 
presented to him that way. 

I think the jury would have to hear all the 
questions and answers to get the fair import of 
the questions and his answer to your precise question. 

MS. SELTZER* Well, I will rephrase the questioi 
Q Did you tell the Grand Jury at any time whether 

in those lines or in any other part of your testimony that 

r-> 

the m a n whoa you identified as being John DeLiso gave the man 
whoa you identified as being Alphonse M. Merolla a gun? 

A I don't believe — 

MR. RITCHIEi Objection. 

THE COURT* That is the question to which an 
objection has been sustained. 

MS. SELTZER* Okay, I will redraw that quest! 
your Honor. 

BY MS. SELTZER* 

Q Did you testify at the previous trial in this 

matter? 

A Yes, I did. 

(Continued on next page) 


■ 
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5/1 

2 

Q 

Do you recall If ya told the jury at that 


3 

time that you 

had ever seen John DeLiso give Alphonse Marol! 


4 

a gun? 



5 

A 

1 aa not sure what my testimony was at that ti 


6 

Q 

Did you testify at that tiae to what you 


7 

remember to be facts? 

4 


8 

A 

Yes. 


9 

Q 

Were you more sure at that time or are you aor* 


10 

sure today? 



11 

A 

I must have been more sure at that tiae than 


12 

today. 



13 

Q 

What about when you spoke to Agent McMullen, 


14 

were you more 

sure in October, '72 or more sure today? 


15 

A 

I don't know. 


16 

Q 

Do you recall — withdrawn. 


17 


You testified today, is it not a fact, that 


18 

you saw or you were — excuse as. I withdraw that. 


19 


You testified before that you Bust have been 


20 

more accurate 

in the earlier part of your testimony, is that 


21 

correct? 



22 

A 

Yes. 


23 

Q 

The earlier testimony that you had given was 


24 

that John DeLiso, this gentleman, was outside with you? 


25 

A 

That — 


4 











1 
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MR. RITCHIE* Objection. He never gave — 

THE COURT* That was the statement to 

Mr. McMullen, I believe. 

Q Would your testimony that the earlier statement* 

that you gave were in your belief the most accurate? 

A Tea. 

Q Isn't it a fact the earlier statements that you 

gave with regard to this matter that are in fact that it 
was John DeLi-'> outside with you? 

A I am not sure because — I will go along with 

what I said. 

Q Did Mr. Fischetti refresh your recollection? 

A I an not sure. I was getting too confused. 

You have to clear who, what, where. I am a little lost. 

0 Is it your statement today, and correct me if 

I am wrong, your feeling is that your earliest recollection 
on what happened on Juno 5th are the most accurate? 

A That is correct. 

Q Then it is your feeling that you were correct 

when you testified that John DeLiso was outside with you? 

A That's what I testified — 

MR. RITCHIE* Objection. 

MS. SELTZER* Excuse me. When he spoke to 


25 


Agent McMullen. 






J 


i 
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THE COURT* There is quite a difference, When 
you made the statement to Mr. McMullen. 


BY MS. SELTZER* 


q I* it your contention now that that was the 

most accurate of your statements? 

A That was the most accurate. 

0 I ask you again* who, according to what you 

believe, was outside with you on June 5th, 1972? 

MR. RITCHIE* Objection. 

A I don't know. What did I tell Agent McMullen? 

Q You told Agent McMullen that John DeLiso — 

A Then he was. 

q You were incorrect on what you said this morn in 

A If that is the fact, then it is true. 

q Do you recall testifying In a previous trial? 

A Yes. 

O Do you recall testifying at that time I 

will withdraw that. 

When you left on June 5th, 1972, you left with 

your brother Harold Goberraan? 

A I believe I did. 

0 Did you have any discussion with him about 

what had gone on in the room? 
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Q 

Did he ever tell you he had been beaten? 


A 

No. 


Q 

Did he ever tell you he had been slapped? 


A 

No. 


Q 

Did he mention in any way whatever anything 

had 

been done to him in that room? 


A 

No. 


Q 

Where did you go when you left on June 5th , 1973 


A 

I must of went hone. 


Q 

Did your brother go across the street into a 

bar 

called 

the Elk and have a drink? 


A 

I don't recall if he was with them. I recall 

guys going across the street to have a drink. 


Q 

Do you recall your brother and Al Merolla went 

across the 

street? 


A 

I don't recall who the gentlemen were. 


Q 

Did some of the people from the room go across 

the 

street 

to have a drink? 


A 

Yes. Who, I don't know. 


Q 

But it was some of the people in the room? 


A 

That's right. 


Q 

Could have been Al Merolla? 



MR. RITCHIEi Objection. 


A 

Could have been. 


\, 





1461a 





Goberman-cross/Seltzer 
Was it any of the McNamara•s? 


1329 


8treet. 


I don't recall the McNaraarate going across the 


THE COURTx Just a minute. Do not answer when 
you see the Government counsel rising to object, Thai 
me fins that he considers the question inappropriate 
and one that should not be answered. If you answer il 
before he has a chance to phrase his objection you 
are defeating the purpose. Do not do it again. 

THE WITNESS* Yes, your Honor. 

MS. SELTZER* I am sorry, was there an 
objection? 

MR. RITCHIE* There had been an objection but 
the question was answered. 

THE COURT* I think Mr. Goberman overruled it 
if I may put it that way. 


people — 


But you do have a recollection of some of the 


That is correct. 


Going for a drink? 


Yes. 


Do you have a recollection of what your brother 


Harold Goberman did? 


I don't recall. 
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Q If I were to tell you that your brother 

testified that he went across the street for a drink would 
you consider that that is a possibility, that is true? 

A Very much so. 

MR. RITCHIEr Objection. 

THE COURT* Does that refresh your recollection 
Does that refresh your recollection? 

Yes. 

Now, what does it refresh your recollection as 
MR. RITCIIIE: Objection to this entire line of 

testimony, your Honor. 

If she doesn't know what it refreshes his 

recollection as to, then that 

THE COURT* As to whether or not your brother 


Q 

A 

Q 


fco? 


went across the street into a bar or what you thought 
was a bar. 

THE WITNESS: I recollect one parties name. 

And possibly my brother going with them and thinking 
how strange, he was just beat up and now he goes across 
the street to drink with them. 

Q He never told you that? 

No, this is what ran through my mind. 
q He never mentioned to you that happened? 

A No. 
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O Did you have any business dealings with Alphons 

M. Merolla at any time? 

A (No response.) 

Q The third nan? (Indicating.) 

A I an not exactlv sure. 

Q Just answer me yes or no, or you don't know? 

A I can't answer with a yes or no. 

Q Did your brother have anv business dealings 


with Alphonse M. Merolla? 

A Again, I an not sure if something can be 

considered as a business dealing. 

0 Did he have anv dealings other than that which 

involved the McNamaras to yeur knowledge? 

A One tine. 

Q Yes or no? 

A Maybe. 

0 And did you ever have dealings with Alphonse 

M. Merolla about anything other than things to do witi. the 

McNamaras, yes or no? 

A Possibly. 


MS. SELTZERi I have no further questions. 


CROSS-EXAMINATION 
BY MR. LEONE* 

Q Mr. Goberman, my name is John Leone and I 
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represent Alphonse Merolla. He is the gentleman in the 

brown suit (indicating)• 

Mr, Goberman, you testified on direct examinati 

that on June 5th, 1972, you saw Alphonse Merolla in Mr. McNam 
Office, is that correct? 

A That's right. 

Q Now, prior to June 5th, 1972, had you ever seenl 


this man? 


A 

Q 


No. 


Would you tell us, Mr. Goberman, where in the 

room you say you saw this man? 

A In the southwest corner. 

Q That's what I thought. 

Approximately five feet from you? 

Yes. 

What if anything was he doing? 

Standing there. 

Did he spe&k to you? 

Not that I recall. 

Did you speak to him? 

No. 

Approximately how long would you say you had 


A 

Q 

A 

Q 

A 

0 

A 

0 


him under observation? 


A 


(No response.) 
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Q Approximately? 

A Ten minutes. 

Q Ten minutes? 

A Ten minutes. 

Q You mean you were looking at him standing in 

the corner for ten minutes? 

A No. My observation of him was — I was presen 

in the room for five minutes, came back in five minutes late: 
all told maybe ten minutes. I wasn't looking at him for 
ten minutes. 

Q Did you look at his face? 

A Yes. 

Q Do you know how he was dressed? 

A No. 

Q You just looted at his face? 

A That's right. Thss eyes focus in with the face 

Q If you look at somebody from five feet away, 

is it fair to say you see something other than his face, 
unless his body is blocked off? 

A Yes. 

Q You can't tell us how he was dressed? 

A No. 

Q After June 5th, did you ever see him again 




in 1972? 










f 


, 
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(No response.) 

Personally? 

No, unless it was at a court. 

1972 you saw him in court? 

No. Now I know I did not. 

I asked a simple question. After January 5th, 


did you ever see him again in 1972? 


THE COURTS After what date? 

MR. LBONEs January 5th. 

THE COURTS January 5th? 

MR. LEONEi June 5th, I'm sorry. 

THE COURTS It makes a difference. 

Have you ever seen him again in person? 


When is the next time that you ever saw this 


man in person? 


I never seen him in person. 

Since June 5th, 1972? 

Yesterday. 

Yesterday? 

Right. 

And yesterday you saw him where? 
Right here in the courtroom. 


25 


A 



) 
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that this is the same man who was in the room on June 5th, 19 
A That is correct, yes. 

q You have a good memory? 

A No. I don't think so. 

Q You don't have a good memory? 

A No, I don't think so. 

Q You saw a man for a few minutes, ten minutes —j 

A That's right. 

Q And he never said anything to you? 

A Right. 

q And you never said anything to him? 

A That's right. 

q You are willing to sit there and say you are 

positive this is the man? 

A Or else he lad a double. 

q Yesterday when you testified here, Mr. Gobermarj 

when the jury was inside, did you tell us that you were 
positive you had seen this man in this courtroom in January 
of 1974? 


A 

Q 

A 

Q 


you 


That is correct, I did. 

You said you were positive? 

Yes. 

As a matter of fact, you told the judge that 
picking him out, isn't that correct?. 


i 


4 
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Correct. 


In January? 


Tea. 


And then I told you, air. in January of 1974, 


this man was n 


in this courtroom? 


That is c orr ect. 

He was never on trial? 
That is correct. 

NR. RITCHIEt Objection. 


You said you must have been mistaken, right? 


Tea. 


MR. RITCHIE i I object to the form of the 


question by defense counsel. All the questions are 
phrased in the form of statements and not in the 
form of questions. 

THE COURTt I think he has followed each by 
saying "Is that right?" 

MR. RITCHIEs He missed a few. 

THE COURTS Which I gather takes the curse off, 
Mr. Ritchie. 

MR. LEONEs Rather than read the transcript — 
THE COURTS It is quicker this way. 

MR. LEONEs Right. 

Q You made a mistake yesterday? 


f 






A. 


I 
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Yes. 


You were positive? 


Yes. 


There is no chance making a mistake now about 


his being in the roon on June 5th, 1972? 


Unless he had a double. 


Did he have a double January 4th when you swore 


you were positive you picked him out in this courtroom? 


MR. RITCHIE* Objection, your Honor. 


THE COURT* Sustained. 


June 5th? 


As a natter of fact, yesterday afternoon, after 


you stated that you were positive that you picked him out in 


January, on January 5th, 1974, do you recall ray asking how 


he was dressed? 


That's right. 


Do you recall telling me he was wearing a suit? 


That'8 right. 


Do you recall telling me that you remembered 


that he was sitting approximately in the same place? 


Yes. 


You told me you were positive? 


Yes. 




25 


0 


You made a mistake? 










/ 


I _ ..... X 

f 1 . r~~ ■/> _ 




1471a 


1 


Goberman—cross/Le ns 1339 


2 

A 

That's right. 


3 

Q 

How did you find out you made a mistake? 


4 

A 

_As soon as I left here — 


5 

Q 

Didn't I tell you and didn't the Judge tell 


6 

you he wasn't 

on trial in January? 


7 

A 

That io true but I later recollected. I had 


8 

tine to think 

about it when I was driving home. 


9 


MR. LEONEi I see. No further questions. 


10 

REDIRECT EXAMINATION 


11 

BT MR. RITCHIES 


12 

Q 

Yesterday, did you identify that individual 


13 

as having been present on June 5th? 


14 

A 

Yes. 


15 

Q 

When you testified previously on January 15th, 


16 

1974 — 



17 

A 

Yes. 


18 

Q 

At that time, did you identify certain 


19 

individuals who had been present in the room? 


20 

A 

Yes. 


21 


(Continued on next page) 


22 
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Do you recall at the present time how many indi¬ 


viduals you did identify on January 15? 

MR. LEONE: What year? 

MR. RITCHIE: 1974. 

A I believe it to be five. 


And do you recall which of the five you had iden- 


8 tified? 


9 I A 1 identified the one that was standing in the 

no 11 way with me, who I do not see here today, and John DeLiso, 

11 the third gentleman back — 

12 Q That is Alphonse M. Merolla? 

13 A Right. 

14 0 Did you identify any other individuals? 

15 A John McNamara, Tom McNamara. 

16 0 And during the course of Mr. Meiselman's cross- 

17 examination of you, did there come a time you were asked certaii 

18 wuestions about a statement'that you had given in November of 

19 1973? 

20 A Correct. 

21 Q And can you identify for this Court and this jury 

22 exactly what it was that statement, who it was given to? 

2, 1 COURT: The occasion, and the person to whom 

24 it was given. 

-•> MR. RITCHIE: Yes, your Honor. 
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A It was given to one of the Investigators for the 

McNamara defense. 

MR. RITCHIES May I see it? 

(Document handed to counsel.) 

THE COURTs I think Mr. Meiselman marked it AW. 

MR. MEISELMAN: Yes, I have it here. 

Q Is this statement in the form of a question to 

you — a question that is one page long — 

MR- MEISELMAN: I do not understand that question. 
A Neither do I. 

THE COURT: What he said was. Didn't you simply 
answer Yes to a question that was a full page long? 

Is that it? 

MR. RITCHIE: That's what I meant to say. I 
think your Honor has put it better. 

THE WITNESS: Yes. 

Q Did you write that entire page? 

A No, I wasn't doing the writing. 

Q You had spoken with the Investigator previous to 

the preparation of this, though, had you not? 

A The Investigator was writing this as I was talking. 

Q You were then asked if that statement was true, 

and you had a very short space to answer yes or no? 

A That's correct. 


I 
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0 You then sign«<3 your name? 

A Right. 

Q Is that correct? 

A That's correct. 

Q Now, on what data — On what observations or 

things that you heard did you base your conclusion on June 5th 
that your brother had been beaten — 

MR. MEISELMAN: Objection, your Honor. 

MR. LEONE: Objection. 

THE COURTt I think he has already told us his 
observations. 

Q Did your brother tell you he was beaten? 

A No. 

Q On June the 5th, do you conclude that your brothcj 

had been beaten? 


MR. MEISELMAN: Objection. 

THE COURT: No, he may answer that, in view of 
one of the earlier answers on cross-examination, which 
he was asked about, which in substance assumed that is 
a fact known to him on June 5. 

A I concluded in my mind that he was. 

0 Now, what mode of transportation did you use to 

get home on the night of June 5th? 

THE COURT: How did you get home? 




9 BY MR. MBISELMAN: 



23 BY MS. SELTZER: 
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THE WITNESS* No. 

MR. RITCHIE: Objection, your Honor. 

THE COURT* She may ask the question. It has 
already been asked. 

In case you are not near the end of your testi¬ 
mony # please give Government counsel a chance to have 
his objections ruled on before answering. 

MS. SELTZER: I will withdraw the question. 

MR. RITCHIE: Anything further? 

MR. LEONE: No further questions. 

MR. RITCHIE: I have no further questions. 

THE COURT: All right, Mr. Goberman, you are 
excused. 

We will adjourn now, Members of the Jury, until 
10*00 o'clock tomorrow morning. 

Please do not discuss the case with one another, 
or anyone not on the jury until it is given to ycu to 
decide. 

(Jury leaves courtroom.) 

THE COURT: Yes? 

MR. GILLEN* Yesterday I inuired inquired as to 
when the Government thought it would be winding up its 

case. 

THE COURT: When they would get restful. 


25 
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MR. GILLENt Yea. 

THE COURT: I thought we'd better be able to 
answer that question today, because I expected Mr. Allet 
Goberman would be called today, and he has been. 

Does Mr. McMillan have news for us? 

MR. RITCHIE: Your Honor, I will give an estimat« 
— I had assumed that it would be today. I had nine 
witnesses here today. 

THE COURT: How many? 

MR. RITCHIE: I had nine witnesses here today. 


and I had one or two more for tomorrow that I would hav^ 
brought in if the testimony was going quickly. 

I how have seven, plus a couple of more. I should 

be concluded by Friday. 

I apologise to Mr. Gillen. 

MR. GILLEN: I have a number of problems. 

One, I would like some idea — We can't be precise 
— I*d like to know, is the Government going to call 
Miss Tomaselli, and if they are, I would like to have 
her 3500 Material of this interview that was had, and 
if they are not, I would like to have it anyway, becaus^ 
it is my witness in the first instance. 

MR. RITCHIE: Your Honor, I am not going to standi 


on Congressional guarantees to the Executive Dranch. 
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X will turn it over to Mr. Gillen to ease this 
proceeding. I am doubtful after this last interview 
that I will in fact call her. I will not state at this 
time that I won't call her. She is under subpoena. As 
the trial goes on, there may develop something which I 
feel her testimony is needed for. I will turn over the 
material now. We have marked as an Exhibit in this 
case the original notes regarding that last interview 
with Miss Tamaselli. Your Honor requested their preser¬ 
vation, and I will turn them over. 

THE COURT: Yes. 

AGENT MC MULLEN: If I may raise the question? 

We talked about "original notes." There were 
two seta of — 

THE COURT: There was the rough script, and the 


scratch notes. 

AGENT MC MULLEN: Yes, and I said to the Court 
that on the first page of the rough draft of my report 
of interview was a strike out, which should be considered 
an original note because I struck it out at the time I 
interviewed the witness on the phone. There are three 
other pages attached to that which are not original 
notes, but they have been marked for the Court. 

If the Court wants me to turn them over, I will. 

THE COURT: Yes, I think that would be best. 
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AGENT MC MULLEN: This is an unusual circuraatancn, 
your Honor. My stenographer works in Babylon, New York, 
We had those notes typewritten. There are typographical 
errors. It is definitely not a finished product. 

THE COURT: They are not in the shape that you 
would normally require them to be? 

AGE'IT MC MULLEN: That is correct. 

There are so^ic pencil notations on there. 

* With that understanding, I will turn them over. 

TIIE COURT: This would have been a first typed 
draft as it turned out? 

AGENT MC MULLEN: Yes. 

MR. FISCHETTI: I have one request, that is with 
regards to the testimony of Allen Goberman. 

May I ask that he be excused from the courtroom? 

THE COURT: Would you please step out? 

(Mr. Goberman leaves courtroom.) 

MR. FIsenETTIr. That is a general demand under 
Brady versuo Maryland, in view of his testimony with 
regard to the identification of John DeLiao in an inter¬ 
view with Agent McMullen on October 13, 1972, wherein 
the 302 which I have indicates that Mr. Goberman picked 
out a picture of John DeLiso, and said that was the man 
standing outside the door. 


eht. 


I make demand now on Mr. Ritchie and the Governs* 




I 
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1 

Is there any information that the Government now has, 


2 

whether reported or not, at any interview of Allen 


3 

Goberman, most likely the last time, when Mr. Ritchie 


4 

says he saw him with Agent McMullen — I do not know 


5 

when that was, or how long — whether he has any inform* 

i- 

6 

tion, or whether Agent McMullen has, that Allen Goberraai 


7 

said at that time that John DeLiso, or the picture iden* 


8 

tified, was the man outside the room, or any other Brad; 

> 

9 

material that comes out of that meeting. 


10 

MR. RITCHIE: Mr. Goberman has been certain of 


11 

the identification of Rocco Merolla ever since he first 


12 

saw a photograph of Rocco Merolla, which resolved some 


13 

contradictions in his testimony, and produced others. 


14 

All the material has been turned over to Mr. 


15 

Fischetti during his last interview. 


16 

We really didn't get to discuss his testimony in 


17 

too great detail. We sort of discussed the swrits of 


18 

the case in general. We didn't get too specific. He 


19 

didn't wish to read his testimony. He thought he was 


20 

up on it. He didn't want to confuse himself s His wife 


21 

had pointed out some things in the testimony to him whez 

e 

22 

he was obviously incorrect, but he didn't think he was. 


23 

I can state that nothing new was learned in his 


24 

last interview, and there were no basic contradictions. 


25 

MR. FISCHETTI: Not to belabor the point, I hope 

1 
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your Honor will try to understand the problem — 

THL COURT: I thirk what we are all talking about, 
should thorn be a verdict against Mr. LeLiBO, ve'd just 
as sco i not have the Lrady discovery after a verdict. 

! 1 R. RITCHIE: Your Honor, there is no written 
material, am. to my recollection there is no — 

THE COURT: The next form of the question is: 

How about the clear or unclear recollection of 
Mr. McMullen? 

MR. RITCHIF: So far as I know — 

TTIi: COURT: You see, after that darned case, it 
has to be a little more than just being pretty sure 
about it. 

What he is really saying is: 

Look, is it all? Is the story of what Mr. Allen 
Gobernan has disclosed to you all squared away now, or 
if you have to discuss this with your wife or someone 
equally important, would you remember other things about 
the unreliability of him, and how he kept changing back 
and forth, et cetera, et cetera. I think that is the 
kind of thine that they are after. 

(continued on next page.) 
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MR. RITCHIE: No, your Honor, I can say that 

there was no contradiction, he was not shown photograph4 
in any of the last two interviews. 

THE COURT: As I understand it from what you had 
said, he identified in his earliest interview Mr. John 
DeLiso as the man who accompanied him to the corridor, 
but that on the first occasion on which a picture of 

Rocco Merolla was exhibited to him, he changed his testij- 

#> 

mony, or corrected it himself, call it what you will, 
and from there on out, said that that was the Rocco who 
took him out. 

MR. FISCHETTI: Correct, and I would like to knovj 
if tha<* is the fact. 

MR. RITCHIE: Your Honor, he was never shown a 
photograph of Rocco Merollct, it was on his trial testi¬ 
mony that he stated, I believe the first time, that the 
individual who accompanied him outside was Rocco Merollaj. 
THE COURT: Where is she, Ms. Seltzer? 

MR. LEONE: Here she is (indicating). 

THE COURT: You see, before the Grand Jury, the 
Government people weren't asking along that line, and all 
what you wish to present to the Grand Jury was the pres¬ 
ence among the Conspirators of the gun that went physicajlly 
from hand to hand. 

MR. RITCHIE: Yes, your Honor. 


I 
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THE COURT: It could have been Thomas, it could 
have been John, it could have been a Merolla, or a pair 
of Merollas, DeLiso, anybody, it wasn't specific — 

MR. RITCHIE: Yes, ycur Honor. 

THE COURT: That is why I thought I could not 
authorize you to ask the question in the form you wantec 
to. 

1 think now what we are after is from the Brady 
point of view to make sure that there isn't anything 
in the differences in this Allen Goberman testimony on 
the point that is not now known tr> counsel. 

MR. RITCHIE: No, the::e isn't, your Honor. 

MS. SELTZER: Your Honor — 

MR. FISCHETTI: Let me finish my point if I can. 

THE COURT: What is your point? 

MR. FISCHETTI: My point is. Judge, so the record 
is perfectly clear, that the Government must have been 
aware that Allen Goberman identified, and we had a Wade 
hearing on this, John DeLiso. 

THE COURT: Let me ask you one thing here. I 
forget, but let me see, whose witness was Allen Goberman, 
yours or Mr. Pollack's? 

MR. RITCHIE: He was Mr. Pollack's the last time. 

THE COURT: Were you surprised when he identified 
Rocco Merolla? 






1 
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put DeLiso in the room, not outside the room, and now I 
am demanding, under Brady, whether or not Nr. McMullen 
ever asked him who was in the room, who was outside of 
the room, were you wrong whan you said DeLiso the first 
time, and I think I am entitled to know that. 

THE COURT: Let me ask you, Mr. McMullen, were 
you rather surprised at that point? Can you remember? 

MR. MC MULLEN: I never asked him about his teat! 
mony after he got off the stand. 

THE COURT: No, when he testified at the trial, 
were you somewhat surprised when he said Rocco Merolla 
rather than John DeLiso? 

MR. MC MULLEN: Yes, I would have to say I was. 

I don't actually recall if I was in the courtrooi 
when he made that mis-identification, I know I wasn't ii 
the courtroom the first time. 

I believe I was surprised, I believe I would hav< 
to say I was surprised. 

THE COURT: In other words, you were surprised 
when you were either told about it or heard about it? 

MR. MC MULLEN: Yes, I was surprised. 

THE COURT: And it was surfaced then, can you re*< 

member? 

MR. RITCHIE: Kell, I can reconstruct it, your 
Honor, he was shown a photograph once 
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MR. FISCHETTI: Of whom? 

MR. RITCHIE: Of John DeLiso, okay, and he at 
that time identified John DeLiso as having been the 
individual given the gun — No, no, as being the indi¬ 
vidual outside in the hall. 

Now, he was never shown a photograph again to 
prevent, you know, the suggestivity, he wasn't shown th^ 
picture again, and he didn't know names, and when he 
took the stand, it had to come as a surprise to myself 
and Mr. Pollack, because Rocco Merolla came in from out 
of the blue. 

MR. FISCHETTI: He didn't say his name, he pointed 
him out in the courtroom, names had nothing to do with 
it, Mr. Ritchie. 

THE COURT: Yes, that is right, that is right. 

You see, his testimony beforehand had been so 
vague on all the other points that I suppose there wasn' 
much you could do about anything except the one that he 
was wrong about at the time, or at least at which there 
had been a change, and you were under wraps, and accord¬ 
ingly, there was the problem on trying to get him from 
the frying pan right into the fire. 

MR. FISCHETTI: I am afraid now that the jury is 
left with the impression that maybe he identified the 
picture, and maybe the picture wasn't DeLiso, and that is 


- 








T 


- 
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why I had some difficulty trying to tie in with the 
witness on the basis of Agent McMullen's report that 
picture, and that they were one and the sane, and that 
is why 1 a.^ked him to refer to Mr. DeLiso by name. 

Now I*m going to attempt to get out through 
Agent McMullen, and I don't mind disclosing that the 
picture he did identify was the picture of John DeLiso, 
and Mr. McMullen has testified to that already. 

MR* RITCHIE: And we have already had the repre¬ 
sentation. 

THE COURT: The trouble with Mr. McMullen is that 
every time you Swear him in he tells the truth. 

MR. FISCHETTI: That is my trouble with most 
Agents, your Honor. 

MR. MC MULLEN: Thank you, your Honor. 

MR. FISCHETTI: But your Honor can understand the 
nature of my motion now before the Court under Brady, 
which is. Is there anything that Mr. Ritchie and Mr. 
McMullen and Miss Kats know? 

THE COURT: Give him overnight to think about it. 
The answer is now No, and say no more. 

MR. FISCHETTI: I accept. 

THE COURT: If I hadn't heard Allen Goberman's 
testimony twice, I would have been more surprised than 


I am now. 
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MS. SELTZER: I would make a similar request as 
made by Mr. Pischetti that at the first trial the testi 
mony was of the Government that the gun went into the 
holster of Mr. DeLiso, now the holster is had by Mr. 
Merolla, and the reason I didn't cross-examine is that 


I — 


THE COURT: It would be just as bad either way. 
MS. SELTZER: That is correct. 

The problem is that this man has problems with 
identifying anyone and getting anyone straight, and tha{ 
if there is any more evidence indicating his confused 
mind, I think it would be very relevant to us, so I vou 
just join in Mr. Fischetti's request. 

MR. RITCHIE: I assume every counsel joins in 

that. 


THE COURT: Thank you. Folks. 

(At ten sdnutea past 5:00 # the session was closed.) 

* * * 
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(At 10 1 10 p.m. the jury took its place in 
the jury box.) 

MR. RITCHIE* Your Honor, May we have a side 


bar? 


THE COURT* Yes. 


(The following occurred without the hearing of 
the jury.) 

MR. RITCHIE: My first witness of the day was 
to be Tinothy Shea, your Honor, and he is apparently 
a little late. I told him to be here at 10:00. 

THE COURT: Can't you stick someone else in? 
MR. RITCHIE* I had told everybody else to be 
here around 11:00 because the cross-examination is 

going to take at least an hour. 

MR. MEISELMAN* Your Honor, while we are at 

the bar, my memory does not serve me riqht as to the 
discussion and rulinqs by your Honor with respect to 
the objection concerning Hr. Shea on confidentiality 

of communication and — 

MR. RITCHIE* Your Honor, I will put Agent 

McMullen on now so we can proceed. 

T IE COURT* Okay. 

MB. HBISF.LWUli — and rather than to ash for 
another side bar when Hr. Shea comes in. may -e just 
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have your Honor's ruling now with respect to that? 

THE COURT: it is privileged matter, if it is 
privileged — 

MR. METSEL?!AN: Then when I object nay the 
objection known that I will be doing it on that basis 
mostly. 

TIIE COURT: I an sure Mr. Ritchie won't ask 
any questions that will require a privileged objection 

MR. RITCHIE: I will not, I am sticking pretty 
much to the line of questioning of last time. 

THE COURT: That is those that were allowed. 

MR. RITCHIE: Yes, your Honor, I am not going 
to go beyond that. 

I will put on Agent Mc.Mullen at this time, 
your Honor. 

Your Honor, I have turned over the principal 
302 which is involved, and that is the 302 on 3/15. 

If your Honor gives me a chance to do it 
outside of the presence of the jury, I will turn over 
the remaining 302's. 

THE COURT: Okay. 

MR. RITCHIE: Actually the primary problem 
we have, your Honor, is the prior stipulation between 
Mr. Pischetti and the Government last time with 
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respect to Alphonse M. Merolla, which would now be 
a stipulation between Ms. Seltzer and the Government 
with respect to a particular card that is involved. 

MR. PISCIlETTIt May I bring Ms. Seltzer up to 
date, maybe if she listens perhaps she will remember 
from the record. 

At the time of Alphonse Merolla's arrest, your 
Honor, Agent McMullen was prepared to testify from 
his 3028 that at that tine he took or Mr. Merolla 
rather gave him a card bearing the name and telephone 

number of Harold Goberman. 

0 

On that card there was also other names, 
nicknames and numbers which have no relevancy to this 
case. 

I therefore objected to the card itself going 
into evidence, there was no way to either exercise 
or cover up all the other numbers, and so to obviate 
that difficulty Mr. Pollack and I agreed that we 
would enter into a stiuplation that there was a card 
and that the card did have Harry Goberman's name and 
number on it, that is for purposes of Mr. McMullen's 
testimony, and we would face the problem of what to 
do with the jury if the jury asked for that card at 
the tine when they were deliberating, and lhat was the 
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stipulation. 

Of course, Mr. Merolla is no longer my client 
and is Ms. Seltzer's. 

THE COURT* Okay. 

MR. RTTCHTE: Your Honor, and the other thing 
is that I will turn over the 302s and any other 302 
material at the close of his examination so that we 
can continue at the present time. 

MR. GILLEN* Do you have any of this on the 
woman, Helen Goberman? 

I think you said that there was an interview 
with her? 

MR. RITCHIE* I will discuss that at a later 
time, we will take care of it. 

THE COURT* I want to start now or do you want 
to do the other thing now? 

MR. RITCHIE* Oh, we will go on with this now 
and at a break I will turn over the 302s. 

MR. LEONE* How about the 3500 material we 
are supposed to get? 

TITE COURT* He said at the first break. 

(The trial then continued within the hearing 
of the jury.) 

MR. RTTCHTE* The Government calls Mr. 
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Richard McMullen. 

TUB CPUFT: Mi 11 you stop there, Mr. McMullen? 

T< I C T ! A p. 0 Me ” II L L F H, called as a witness 

on behalf of the Government, having been duly sworn 
by the Clerk of the Court, testified as follows: 

pipcct hyamihatioh by 
mb. RiTCh'tr:* 

o Mr. McMullen, you are a special anent of the 

Federal Bureau of Investigations, is that not correct? 

* That is correct. 

o A special agent just means that you are an 

ament of the Bureau; i3 that correct, sir? 

A That is correct. 

0 '’’hat is the title for any agent? 

A That is correct. 

0 How lone have you been so employed? 

A Approximately nine years and four months. 

0 And where is your duty station at the present 

time? 

A Well, technically I an assigned to the Mew 

York Office of the FBI and I conduct investigations out of 
the Babylon Resident Agency which is a suboffice and we 
have responsibility for investigations in Suffolk County, 

TTev? YOrk. 
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Q And how long have you been stationed at the 

Babylon office? 

A In excess of two years. 

Q Now, directing your attention to Pebruary of 

1973, Pebruary 15, to be exact, did you have occasion to be 
in Brooklyn, New York on that date? 

A Yes, I did. 

Q And where were you on that date? 

A I was in your office in this building or in th«i 

adjoining building. 

Q And who if anyone else was present in i*y 

office at that time? 

A Besides yourself, I was present, Mr. Thomas 

McNamara was present and two attorneys, one by the name of 
Timothy Shea and another attorney by the name of Raymond 
Bergen who at that time were representing Mr. McNamara. 

Q And what was your purpose in being in my 

office on that date? 

A The purpose of my being in your office on that 

date was to interview Mr. McNamara concerning the events 
involving this case. 

Q And on that date what did you say to any of 

those individuals and what if anything did they say to you? 

A Well, at the outset of the interview I 
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introduced myself to Mr. McNamara and his attorneys and I 
advised Mr. McNamara of his rights. 

I advised him that he had a right to remain 
silent, that anything he said could be used in a court of 
law against him, that he had the right to consult an attorney 
before answering any questions, and that if he decided to 
answer any questions he had the right to stop answering thos< 
questions at anytime he so desired. 

Q And did Mr. McNamara say anything to you? 

A Yes, he acknowledged that he understood his 

right and he proceeded to tell us his side of the story, 
to a degree. 

Q And do you know how this meeting came about, 

was it pursuant to subpoena or was it on the initiative of 
someone other than the Government? 

A A week or two prior to this interview, I had 

an interview with Mr. McNamara's attorney in your office in 
the adjoining building, and at the conclusion of that 
meeting it was agreed that Mr. McNamara would come in 
voluntarily and give us a statement. 

Q Now, on that date, February 15, 1973, how 

long did the meeting take, approximately? 

A Approximately five and a half to six hours. 
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And during the course of this meeting, did you 




take any notes? 


Yes, sir, I did. 


And you did reduce them to a typewritten state¬ 


ment have you not? 


A Yes, I have. 

Q And during the course of these conversations with 

Mr. McNamara, did he discuss any threats made upon his life 
or physcial safety by Mr. Harold Doberman? 

A Yes, he did. 

Q Now, do you have in front of you any notes? 

A Yes, sir, I do. 

0 And are some of them handwritten notes? 

A Yes, sir, they are. 

0 And can you tell the Jury how these notes were 

made up? 

A Yes. 

My report of interview of Mr. McNamara is approxi¬ 
mately thirteen and a half pages Iona, approximately 4,000 
words. I -- I have reviewed mv report of the interview and 
made an outline, and these (indicating) handwritten panes that 
I have before me is that outline ofmy report of interview. 

Q Do you irtend to use that outline to refresh 

your recollection as to specific statements made by Mr. McNamara? 


n rt* 
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\ Yes, I do. 

r< Yov, directing your attention to your earlier 

statement that Mr. *’cMarv»ra related to you threats by warold 
Cohortann, would you recount for the ladies and aentlenen of 


the durv v/hat M r. 'Winarn did tell you on ^e^ruary 15, with 
respect to threats by M r. 'Doberman? 

A ,r es. 

% 'r. McMamarn told me of approximately eleven 
threats of triolence vhioh Harold Coherman uttered to Mr. M cNar| 
durina the course of their association, "'he first f'^at of 
violence that Mr. McMannra related, to me he raid occurred on 


lara 


Aoril 77, 1^77, at which time he had enoaoed u nr old roborman 
in <n conversation and durino the course of his conversation 


Harold Cob e man demanded $3,4 00 fron Mr. McHamara. 

This conversation tooV place in the construction 
trailer or the iob site of the new bntldina, the McNanara 
huick rontiac on Mesronsit iiichvay in ^ort Je* ferson- Purine 
the course of *-hia conversation, »'r. ’*c”arnra stated that he 
wasn't noino to cive Harold Ooheman this $3,400 that, he had 
demanded, and Harold r^v.prmm became anm/ and. niched uo a 
steel old and threatened Mr. McManara with the pi cl . 

>»r. vcManam claims on t^is occasion that he 
rushed Harry Cohrrmnn away with his foot and left the trailer 
Pid Mr. McTTamarn set a date on this incident? 


0 
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THP COURT ; Yes, be has already testified. April 

27th — 

<* 


MR. 

P.ITCHTE: 

I'm sorry. 

THE 

COTTRT • 

(Continuing) — 197?. 

MR. 

RITCHIE: 

I am sorry. 

THE 

COURT: 

In the trailer. 


BY MR. RITCHIE: 

0 And what if anything did Mr. McNamara say next? 

A The next threat of violence which he told me 

about he said occurred somewhere around April 27th, 28th or 
29th of 1972, and it was around this time that Mr. McNamara 
began to notice a car parked at the curb at the lob site, 
and it was around this time that Harry Ooberman demanded 
$12,000 from Mr. McNamara. Mr. McNamara said that Parry 
Ooherman made reference to the individual seated in the car 
and said that this fellow would firebomb Mr. McNamara's home 
and kill Mr. McNamara. 

o Did Mr.McNamara state whether he did in fact 

give any money to Harold Ooberman after this conversation? 

A Yes, sir, he did, he said that on May 18, 1972, 

$12,000 was aiven by him, McNamara, to Parr"/ Ooberraan, and at 
this point Mr. McNamara was ashed, "Well, had von discussed 
the threats of violence with vour attoneys?'’ 

And Mr. McNamara said, no. he did not. 



25 
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Mr. McNamara related another threat which he 
said occurred on April 27, 1972, in which he had engaged Mr. 
Goberman in a heated argument, and during this tine Harry 
Goberman told Mr.McNamara that he was going to take $200,000 
frorathe second requisition and blow town, and Mr. McNamara 
said thaton this occasion Harry Goberman called all the sub¬ 
contractors for the job and told then to deliver the goods 
or materials ordered for the job to the job site so it would 
be accessable to pilferage by thieves. 

It was around this occasion, on this occasion 
that Harry Goherwan pointed to two individuals on the job and 
told Mr. McNamara that these two fellows would do away with 
Mr. McNamara. 

There was another threat, date of which was not 
mentioned, which concerned the installation of exhause fans 
in the building. Mr. McNamara stated that the exhaust fans 
were put in backwards and encased in concrete, and when he 
told Harold Goberman that these were out in incorrectly, he 
demanded that Harry Goberman rectify the situation. On this 
occasion Mr. McNamara stated that Harold Goberman refused to 
rectify the situation, and he kicked, hit Thomas McNamara and 
Thomas McNamara ran away from the scene. 

JVnother threat, the time again was not specified 
occurred when Harold Goberman was on the roof of the new 
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building and Mr. McNamara came up on the roof and complained 
to Harold Goberman that the roof had a sag in it and demanded 
that Harold Goberman rectify that situation, and Harold 
Goberman when Mr. McNamara pointed to it, refused and told 
Mr. McNamara he would throw him off the roof if Mr. McNamara 
did not leave at that instant. 

Another threat of violence Mr. McNamara claims 
was added to him by Harold Goberman — not a threat of vio¬ 
lence, it wasn't a threat, but on another occasion there was 
concrete poured on the lob and Mr. McNamara claims that the 
concrete was watery and he wanted Harold noberman to have the 
concrete shovelled out, and at this time Harold Goberman re¬ 
fused and he spit in Mr.McNamara's face. 

Mr. McNamara told me that the All-American 
Carting Company had delivered or placed on the lob site a 
refuse container, and without Mr.McNamara’a permission, and 
Harold Goberman approached Mr. McNamara and said to Mr. McNamai 
that Harold Goberman had gotten $350 for this contract and th« i 
Mr. McNamara would have to pay a rental fee of $125 per week. 

Mr. McNamara stated that he told Harold Gobermar 
that he would refuse to take this rental, and he said that 
it was arourd this time that there were two strangers on the 
job site and Mr. McNamara asked who these two strangers were. 


25 


and Harold Goberman told Mr. McNamara that if he didn’t nay 
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the $125 per week that these two strancers would kill «r. 
McNamara, and on this occasion Mr. McNamara said he ran away 
from Harold Coheman. 

Mr. McNamara related another threat of violence. 
Mr. McNamara stated that in the automobile business when you 
build a showroom facility you must have an oil waste tank 
installed near the service area. 

On this particular lob, Mr. McNamara stated, tha 
they were installing a thousand-calIon waste tank, and Mr. 
McNamara stated that he had the tank installed — 

(Continued on next pace.) 
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0 When you say "install" is that a bore the ground? 

A No, Mr. McNamara stated that the usual procedure 

for installing such an oil waste tank was to dig a hole and 
bury it, and Mr. McNamara had this tank installed in ths 
around. 

He claims that Harold Ooberman when he found out 
that this oil waste tank had been installed he came enraged 
because he was deprived of the Installation fee for this par¬ 
ticular installation. 

Mr.McNasiara stated that Harry Ooberman threatened 
to crush theoil tank and bury Mr. McNamara in the ground. 

On another occasion, tire not specified by Mr. 
McNamara, Mr. McNamara stated that Harry Ooberman threatened 
to destroy the new building with a DC7 Bulldozer or a tractor 
and as a result of this Mr. McNamara claims that he hired a 
night watchman by the names of James Friter and gave this 
night watchman a shotgun to protect the premises. 

Mr. McNamara said on one occasion Mr. Friter wan 
assaulted in that someone tried to run him down with an automo¬ 


bile — 


0 

A 


Did he specify who the individual was? 

No, no, Mr. McNamara could not provide any infor¬ 


mation indicating the identity of the driver of the car- nor 
could he provide any information indicating that this was 
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associated with Tlarrv Goberman. 

On another occasion, Mr.McNamara said that an 
electrical cable which was in the ground was broken or severe* 1 
and he denanded that Harold Ooherwan pay for the repair of 
this cable. Harold Coberman refused, according to Mr. McNamara 
and told Mr. McNamara that he was going to dig a ditch and 
bury Thomas McNamara. 

That was the last threat of violence Mr. McNamara 

told us about. 

Q bid Mr. McNamara tell you anything about phone 

calls he was receivina at home? 

A Yes. 

Mr. McNamara stated that during the course of 
these events the phone in his home awas being rune, and when 
someone answered the ohone there would be no voice onthe 
other side, but they could hear breathing. There were no 
words uttered by this party who was making the telephone call. 

Mr. McNamara stated that he advised a detective 
by the name of Thomas Gill of these phone calls. 

0 Now, did Mr. McNamara, was Mr. McNamara able to 

attribute the heaw hrostMna to any particular individual? 

A no, sir, he offered no information and stated 

that he did not know who was making the telephone calls at alJ. 

0 But he did relate that in the course of converse tion 
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about the threats by Harold Goberman, did he not? 

A Yes, sir, he did. 

Q Now, durinq the course of this interview, you 

were speaking to Mr. McNamara as an investicator: were you 
not? 

A Yes, sir, I was. 

O And did you speak to him in terms of ancertainin 

whether any of these allegations could be corroborated? 

A Yes, sir, several times durinq the course of 

the interview I asked Mr. McNamara, "Did you know the identiti 

"Were there any witnesses"? 

"Did you ever discuss this with your attorneys? 

And he said nc on each occasion that I asked hi 
(Continued on next page.) 
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At that time, did he not mention the name of 


James Freda? 


Yes, sir. 


What did he say James Freda could corroborate. 


if anything? 


I believe the fact someone tried to run him 


down with a car. 


What was the date of the first threat 


Mr. McNamara told you — 


April 27, 1972. 


Did Mr. McNamara make any statement as to whom 


he had told of the threat? 


Yes. 


What did Mr. McNamara say to you with respect 


16 to that? 


Mr. McNamara stated that he told a detective 


18 by the name of Thomas Gill of the threats and he said that he 


19 was amused, he received no help from the Suffolk County Police 


20 Department nor did he receive any help from the Suffolk County 


21 District Attorney's Office after he had gone to them and told 


22 them all about Harry Goberman, 


Did Mr. McNamara say that he told Thomas Gill 


24 of the threats or at least of the telephone calls that he had 


25 ! been receiving? 


I < 
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I believe the telephone calls. 

Did you, at any time, mention an attorney by 


the name of Desmond O'Sullivan? 


Yes. 


O'Sullivan? 


What did he say with respect to Desmond 


He said that he had hired Desmond O'Sullivan to 


represent him in his dealings with Harold Goberman. And there 
was a meeting during which Desmond O’Sullivan was told of the 
threats of violence of Harry Goberman to Mr. McNamara. 

As a result of this meeting, Desmond O'Sullivan 
contacted John Erlich who is in charge of the Suffolk County 
District Attorney's Praud Bureau, and a meeting was arranged 
with John Erlich and another detective. 

During this meeting, John Erlich was told of the 


threats of violence to Mr. McNamara. 

Q Did you question Mr. Thomas McNamara as to 

whether he informed his eldest son of these threats? 

A Yes, I believe I did. 

Q Who is his eldest son? 

A John McNamara. 

Q His eldest son? 

A I'm sorry, Thomas McNamara. If that is the 

person you are referring to. I asked Mr. McNamara at the 
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time of this Interview — I Knew that Thomas McNamara, Junior 


3 

was the acting United States Attorney — 


4 

THE COURT: Thomas McNamara, Junior? 


5 

THE WITNESS: Yea, was the acting United States 


6 

Attorney,I believe, in the Eastern District of North 


7 

Carolina. I asked Mr. McNamara — 


8 

BY MR. RITCHIE: 


9 

Q Excuse me. That is a position associated with 


10 

the United States Government, is it not? 


11 

A Yes. 


12 

q A prosecutor's position? 


13 

A Yes, tantamount to the District Attorney's 


14 

Office in the state system. I asked Mr. McNamara if he had 


15 

ever contacted his son Thomas McNamara and told him about all 


16 

these problems he was having with Harold Goberman. 


17 

0 All these problems, or problem? 


18 

A The threats of violence, everything. If he 


19 

discussed it with his son, Thomas, at all. He said no. 


20 

0 Directing your attention to April of 1973, did 


21 

you have occasion during that month to swear out an affidavit 


22 

for a search warrant before the magistrate in this courthouse' 

? 

23 

A Yes, sir, I did have occasion to do that. 


24 

0 You swore as the deponent on that affidavit? 


25 

A Yes, I was the deponent. 

II 
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0 And concerning what premises was the search 

warrant issued? 

A The search warrant was sworn on that day was 

issued for the premises of McNamara Buick-Pontiac. 

Q Specifically — 

A I believe McNamara re New Cars, Incorporated. 

Q Was it the file cabinets in the office? 


office. 


Yes, it was the file cabinet in Mr. McNamara’s 


Prior to swearing out this search warrant 


affidavit, had you served a subpoena on McNamara New Cars, 
Incorporated? 

A Yes. 

Q The custodian of the records of that? 

A Yes. 

Q And, what was that subpoena for? Was it for 

records concerning the cost of construction? 

A Yes. 

Q Were certain records produced? 

A I believe some records were produced, that is 


correct. 


That was pursuant to a subpoena? 


Yes. 

Now, if you know, would the contract release 


r 
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Jefferson. 

Q That is the new showroom that was built? 

A That is correct. 

Q The one Harry Go be man contracted with 

Mr. McNamara? 

A Yes. 

Q On that occasion you executed the search warrant, 

did you allow the corporation or anyone from the corporation 
to call any attorney? 

A Yes. When I arrived on the premises to conduct 

the search I was with another agent by the name of William J. 
Quinn who assisted me in the search. 

I introduced myself to Thomas McNamara, again, 
and allowed him the courtesy of calling his attorney and told 
him that technically we did not have to wait for his attorney 
to arrive, but In this case we would trait if he wanted to have 
his attorney present during the conducting of the search. 

Q Did an attorney eventually come? 

A Yes. We waited approximately forty minutes and 

Mr. McNamara's attorney, Timothy Shea, arrived on the scene. 

We displayed the search warrant to him, and were shown to 
Mr. McNamara's office and we conducted that search. 

Q Prior to your conducting the search, did you 

have a conversation with Mr. Shea as to what you were looking 






1513a 

McMullen-direct 


1383 


for? 

A Well, we — 

MR. MEISELMAN: I object. 

THE COURT: I am sorry, I didn't quite get the 
question. Will you please read it? 

(Whereupon, the last question was read by 
the reporter.) 

THE COURT: Pirst answer yes or no, 

Mr. McMullen. Did you tell Mr. Shea what you were 
looking for at the initiation of the search? 

BY MR. RITCHIE: 

Q Yes or no? 

A I honestly don't recall if I told him prior to 

conducting the search. I showed him the search warrant. 

0 Did you have a conversation with him about the 

search warrant? 

A I certainly did. 

Q What, if anything, did you say to him and what 

did he say to you? 

MR. MEISEIAtAN: Your Honor — 

THE COURT: I am sorry? 

MR. LEONE: There is an objection to the 
conversation. 


THE COURT: You mean on the hearsay ground? 
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original form or a copy? 

THE COURT: Government's Exhibit 16 or any copy 
of the original thereof? 

MR. RITCHIE: Yes, your Honor. 

A No, I did not find that document. 

Q Now, sir, directing your attention to May 8th, 

1973, did you have occasion on that date to see Mr. Alphonse 
M. Merolla? 

A Yes. 

THE COURT: What was that date? 

MR. RITCHIE: May 8th, 1973, your Honor. 

THE COURT: '73? 

MR. RITCHIE: '73. 

A Yes, I did. 

0 Did you see him in this building? 

A Yes, sir, I did. 

0 You saw him in my office, did you not? 

A That is correct. 

Q Now, while you were present in that office, was 

there any conversation between myself and Mr. Alphonse M. 
Merolla? 

A Yes, there was. 

0 Did you hear that conversation? 

A Yes. 




/ 
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THE COURT: That should be the first thing said. 


he advised him of his rights. 


NR. RITCHIE: I will go back over that* He was 


advised of his rights. Miss Seltxer — Mr. Fischetti 


was supplied this on the occasion of the first trial 


as a 16-A — 


THE COURT: I'm sorry7 


MS. SELTZER: I don't know what you are talking 


about. 


MR. RITCHIE: There has been turned over some 


16-A material. 


MS. SELTZER: I assume the only statement you 


are trying to elicit is whether Agent McMullen asked 


whether he knows Harold Goberman. 


MR. RITCHIE: That is correct. Goberman, 


MS. SELTZER: Is there anything else I haven't 


been given notice of — 


MR. RITCHIE: I don't plan to elicit anything 


else. 


THE COURT: The card? 


MR. RITCUIE: I beg your pardon? 


THE COURT: The card. 


MR. RITCHIE: We are going to do that by 


stipulation. I don't know, I haven't read it in the 




■s- 


O 


1 

1518a 1388 

McMullen-direct 


12 2 

transcript, but I will be careful. 


3 

THE COURT: I mean as part of this conversation. 


4 

MR. RITCHIE: Yes, your Honor. 


5 

MS. SELTZER: Wasn't the card seized at the time 


6 

of the arrest? 


7 

MR. RITCHIE: That is correct. 


8 

MS. SELTZER: Wasn't that the same time of the 


9 

conversation? 


10 

MR. RITCHIE: This was the same time. 


11 

MS. SELTZER: Was it the same day? 


12 

THE COURT: The card was produced at this 


13 

meeting? 


14 

MR. RITCHIE: The meeting at the time of the 


15 

arrest on a bench warrant in connection with this 


16 

indictment. 


17 

THE COURT: Is that when the meeting occurred. 


18 

at the time of the arrest? 


19 

MR. RITCHIE: Yen. 


20 

MR. GILLEN: He had been under arrest and was 


21 

searched and a card with Harold Goberman's name was 


22 

taken from his person. He was allegedly asked, do you 


23 

know him, and he allegedly said no. At the last trial 


24 

there was cross-examination because the name asked was 


25 

Harold Gobtaan. Mr. Ritchie's pronounciation sometimes 
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is — 


3 

MR. FISCKETTI: In that regard, it was ray cross- 


4 

examination. I an sure Mr. Ritchie read it. Agent 


5 

McMullen is aware of the croas-exanination. I believe 


6 

Mr. Pollack had this witness the last tine. 


7 

MR. RITCHIE: That is correct. 


8 

MR. FISCHETTI: I don't represent Alphonse 


9 

Merolla, but I strenuously object to Mr. Ritchie saying 

• 

• 

10 

didn't I ask, because he is — 


11 

THE COURT: Wait a second. 


12 

MR. FISCHETTI: I believe he is putting his 


13 

credibility before the jury. 


14 

MR. RITCHIE: I would like Miss Katz to handle 


15 

the next few questions to get over the problems. 


16 

THE COURT: I don't really that would help. 


17 

MS. SELTZER: The problem exists here is 


18 

Alphonse Merolla did not hear this was the question 


19 

that was used. He understood do you know Harold 


20 

Gobaman — 


21 

MR. RITCHIE: That is summation material. That 


22 

is cross-examination material. 


23 

THE COURT: Yes. 


24 

MS. SELTZER: But — 


25 

THE COURT: That is his assertion. And 
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Mr. McMullen was there and he said, "I asked him do 
you know Harold Goberaan." 

MR. FISCHETTI: That is the point. He didn't 
say that. 

MS. SELTZER: He didn't say that. 

MR. FISCHETTI: Mr. Ritchie was the interrogator. 
That's why I think it should be phrased "what was said.* 

THE COURT: All right. He was asked in the 
presence of Mr. McMullen, do you know Harold Goberman. 
And the witness' testimony will be yes, he was asked, 
and that he said he did not. Correct? Then somebody 
else will testify I guess that he said Harold Gobman— 
that is the answer to the question to which he said 
no. Is that it? 

MS. SELTZER: That's assisting Mr. Merolla will 
take the stand, which decision hasn't been reached yet. 

THE COURT: He does not admit this ever occurred, 
You intend by cross-examination to show it didn't 
happen? 

MS. SELTZER: We will try. 

MR. GILLEN: The taking of an actual business 
card with the name Harold Goberman on it and asking the 
man if he had — or he knew he had a card of Harold 
Goberman and do you know Harold Goberman, the danger 
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here is this man used the name Goberman, Gobman, and 
even when Mr. Ritchie says it himself, it's a question 
of enunciation. I thought Mr. Ritchie said Goldman 
before. 

MR. RITCHIEs I thought it was quite clear mysell. 
I may have a New York accent, but I don't have a bad 
one. 

MR. MEISEUtAN: Is there a bad New York accent? 
THE COURT: Did you hear the Macy's ads on 
Columbus Day? 

MR. MEISELMAN: Yes. 

THE COURT: OK. 


(continued on next page) 


24 





1522a 


1392 


I j 

HP: BD 
2 as 2 2 

3 

4 , 

5 ! 
6 

7 

8 
9 

10 

II 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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(The following took place In open court.) 

Q Now, Mr. McMullen, directing your attention 

to that conversation that you have been testifying about, 
was Mr. Merola asked at any time whether he knew any 
individuals — 


THE COURT: I thought you were going to touch 
first on the question of how the whole conversation 
was initiated with any formality if any. 

Q Prior to the initiation of this conversation 

with Mr. merolla, what if any advice was he given? 

A He was advised of his rights. I would have to 

refresh my recollection from my report of interview who 
exactly advised him, either you or I. I believe it was you. 
Q Would it be in here (indicating)? 

THE COURT: He said he would have to look at 
the notes. We better have a short recess at this 
point, members of the jury. It's a little early for 
cigarettes. Please don't discuss the case amongst 
yourselves or with anyone not on the jury until it 
is given to you to decide. 

(The jury left the courtroom.) 

THE COURT: Did you find it, Mr. McMullen? 

THE WITNESS: I will in a second. 

HR. LEONE: You want us in the courtroom? 
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3 

TilE COURT: I take it you are interested in the 

1 


4 

302. Are there copies of that available? 

1 


5 

MR. RITCHIE: Hot at the present time. 


6 

THE COURT: Do you want to make copies of it? 


7 

THE CLERK: Yes sir. 


8 

THE COURT: That is the only relevant one? 


9 

THE WITNESS: Yes sir. 


10 

MR. RITCHIE: Your Honor, I already turned 


11 

over the 302 with respect to the interview of Thomas 


12 

McNamara as 3500 material with respect to Mr. McMullen 


13 

I have not as yet turned over that last 302 that is 


14 

being Xeroxed. I believe at the present time I 


15 

should turn over as possible 3500 material with 


16 

respect to Mr. McMullen certain 3500 material I was 


17 

going to turn over with respect to Mr. Shea. That is 


18 

— I have it here. 


19 

MR. GILLEN: Which is the one being Xeroxed? 


20 

THE COURT: The one immediately relating to 


21 

the present testimony as to who advised him of his 


22 

rights. 


23 

MR. RITCHIE: Your Honor, I would ask a report 


24 

25 

of interview dated 4/20/73 by Ricnard McMullen and 

William Quinn, with respect to the search warrant 



and conversations with Mr. Shea previously marked 
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MR. GILLEN: Is there any such report? 

THE WITNESS: Which? 

MR. GILLEN: Any reports. 

THE WITNESS: At the time I talked to Allen 
Goberman, Helen Goberman was present and I don’t 
consider that to be — 

MR. GILLEN: Then there are no 302's of Helen 
Goberman? 

THE WITNESS: No. There are no collective, 
joint interviews. The only name that appeared on the 
302 was Allen Goberman. 

MS. SELTZER: Didn’t you say yesterday you 
had spoken to them last week? 

MR. RITCHIE: Two weeks. 

THE WITNESS: I interviewed Allen — 

Mr. Ritchie interviewed Allen Goberman at his home 
prior to the trial. 

MS. SELTZER: Were there any 302's from that? 

THE COURT: Mr. Ritchie told you there was an 

interview — 

MR. RITCHIE: It amounted to an interview with 
her. I was trying to interview Allen Goberman and 
Helen was present. 

THE COURT: I think there was some suggestion 
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the Len-Al office? 


MR- RITCHIE: Right. And he is probably one 


of the worst scoundrels in the world. 


THE COURT: She saw him and never saw him in 


better health, shiny face and all? 


MR. RITCHIE: No, she didn't go into that. 


What she did say was he had left to go to Brooklyn at 


9:30 that raorning to bid on a job and came back 11:00 


or 11:15 and she knew he had never bid on the job. 


And he — I think she was kind of evasive about what 


had been going on -- she said that she has a diary 


and when I asked her if I could see the diary she 


said no. So I can't supply any of that to defense 


counsel. I believe she stated she had been in 


contact with the defendants at least — 


MR. LEONE: Did she say anything about how 


Mr. Goberman appeared on June 28th at the time she 


saw him to your knowledge, Mr. Ritchie? 


MR. RITCHIE: I believe she might have said — 


she said at some point, it wasn't clear, that he 


pulled up his leg on June 28th to show her marks 


but she didn't see any marks. 


T!!F t JTNj'SS* No, if I may correct Mr. Ritchie. 


She said that nn June 28th she saw his leg and his 
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pants were above his knee and he had no marks on his 
leg. We asked how did you see his leg and she was 
evasive as to how she could see his leg or legs if 
he was wearing long trousers. 

MR. RITCHIE: I belive at that point she stated 
he was always putting up his pants or something like 
that. She suggested some impropriety on the part of 
Harold Goberman at that tine. 

THE WITENSS: To which she advised his brother 
to change his attitude towards her. 

t 

MR. RITCHIE: SHe was very impressionistic in 
her rendition. She seemed to be relating her feelings 
rather than any specific facts except for the fact she 
had seen him at 11:15 in the morning. 

THE COURT: She had seen him at 11:15 in the 
morning? 

MR. RITCHIE: Yes. I think on Saturday, the 
last Saturday past, when I was interviewing Harold 
Goberman she said she might be off on the time, 11:00 
or 11:30. Mistaken that Harold was in the police 
station — mistaken that he had been in the police 

station at or between the hours of 11:00 and 11:30. 

1 

THE COURT: What did the police blotter say? 

MR. RITCHIE: At the present time, I can't be 


1 
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o 

100 percent certain. I had the detective here 


J 

i 

A 

yesterday and I was going to review the facts in the 


4 

c 

case with him. The detective was called on another 


5 

c 

subpoena in Suffolk County today involving hia 


b 

n 

personal affairs. It appeared that we were going to 


7 1 

o 

at least Friday so I told him that he could come 


8 

back on Friday. I will interview hiir with respect to 


9 

this. 


10 



11 

MR. LEONE: No reports were made up with respec 

t 

to thi3 interview? 


12 

MR. RITCHIE: Did you make up a report? 


13 

THE WITNESS: I didn't make any reports up. 


14 

MR. RITCHIE: I must say she is rather impres¬ 


15 

sionistic and she said she would never testify for 


16 

the Government. 


17 

MR. GILLEN: That is strange. I thought the 


18 

Government has power of subpoena and nobody has a 


19 

choice as to whether or not they weill testify. 


20 

TILE COURT: I think perhaps you know that very 


21 

well. And I knew it when I was a trial lawyer. I 


22 

knew it very well. I can't recall when I called as 


23 

a witness under Bubpoena anyone who said "I will 


24 

never testify on your side of the case." 1 assumed 


25 

I would be able to cross-examine in good season. 
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2 

MR. RITCHIE: I might say that in her opinion 


3 : 

! 

1 

her husband was wrong in a lot of his testimony. 


4 

Saturday night I believe she said in eight specific 


5 

places. 

* - 

6 

There is no report of interview that was done 


7 

up. Apparently Mr. McMullen found her statement to 


8 

be impressionistic — 


9 

MR. LEONE: Weil, are there any other inter¬ 


10 

views that the agent thought were impressionistic? 


11 

Now I'm getting curious. 


12 

THE COURT: Now, gentlemen. If you heard 


13 

that Helen Goberman was willing to distribute her 


14 

resume of the brother-in-law at the drop of a hat 


15 

I am sure you would be in touch with her to see if 


16 

she is a potential witness. I have enough respect 


17 

for each of you to believe that there are any stones 


18 

unturned. 


19 

MR. RITCHIE: Mrs. Goberman stated she had 


20 

beer,- subpoenaed by the defense in the first trial. 


21 

THE COURT: That is hearsay. 


22 

MR. LEONE: May we step out for two minutes? 

7 

23 

THE CLERK: We assigned numbers 26, 27 and 


24 

28 to documents but we don't have them on the record 


25 


yet 
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MR. RITCHIE: Yes. They have been narked and 
I will have to check them out. 

THE COURT: Which is that? 

MR. RITCHIE: This is the material that 

Mr. Walsh had Xeroxed, it concerns the interview. 

THE COURT: The lawyers have it now? 

MR. RITCHIE: Yes. Can we have this narked as 

3500-30. it has been turned over to defense counsel 
already. 

THE CLERK: So narked. 

MR. RITCHIE: One-page report of interview 
dated 5/8/73 with respect to the testinony of Richard 
McMullen regarding his interview in the offices of 
David J. Ritchie of Alphonse Merolla, caption in the 
case Alphonse M. Merolla. 

THE COURT: That means A.M. and not A.L.? 

MR. RITCHIE: Well, your Honor — 

THE COURT: That means A. M. Merolla. 

(A recess taken at this tine.) 

(Continued next page.) 
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(At 11-25 o'clock a.n. the Jury took its place 

in the .Turybox.) 

CONTINUED DIRPCT FTAMINATIOC 
BY MR. RITCTTIF • 

O nov ' Mr * McMullen, prior to any conversation 

what if anything was said to Mr. Merolla with respect to his 
rights? 

A Mr. Merolla was advised of his rights you an( J 

explained in detail the charge against him. 

And was he asked any ouestions concerning his 
knowledge of any individual? 

A Yes, he vas. 

° And wtl ° w «s he asked if he knew? 

A Mr. Merolla was asked if he knew an individual 

by the name of Harry Ooberrean. 

Mr. Merolla said, "no." 

0 All right. 

MR. RITCRTP: Your Honor, I believe we have a 

stipulation and I would just like to discuss the lan¬ 
guage of that at sidebar. 

TUT COUR*’*: Supoose yon talk to Ms. Seltzer abou|t 

it. 

M55. SET,T7EP• I are not sure what Mr. Ritchie 

wants. 




1534a 


1 

3 2 I 

3 | 

4 | 

i 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


McMullen-cross/Gillen 
TRF COURT: Mr. Gillen? 

CROSS-EXAMINATION 
BY MR. GILLEN: 

Q Mr. McMullen, my name is Michael Gillen, I am 

one of the attorneys representing Thomas McNamara. 

You told us of an interview with him that took 
place onPebruary 15, 1973; is that correct? 

A Yes, sir. 

0 And how long did that interview take? 

A Row long? 

Q Yes. 

A Oh, between five and a half and I would say 

six and a half hours, somewhere around there. 

Q Can you tell us the time, what time it started 

and what time it ended? 

A Yes, sir, I think the appointment was for about 

1:00 o'clock in the afternoon, I believe it started either at 
that time or shortly thereafter. It ended as I recall around 
6:30, somewhere around there, sir. 

0 Fairly late in the afternoon; correct? 

A Yes, sir, that is correct. 

0 Now, during that period of time of the interview 

did Thomas McNamara take ill at any time? 

A I believe that during the time of the interview 
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2 

THE COURT: Are you proposino it or looking for 

3 

it? 

4 

(At this point Mr. Ritchie and Ms. Seltzer con¬ 

5 

ferred .) 

6 

MR. PTTCHTE: I believe we have it, your Honor. 

7 

Your Honor, I have a stipult'ion for the Jury. 

8 

TTTF COURT: Very well. 

9 

MR. RITCHIE r The stipulation agreed to by and 

10 

between the attorneys for the defendant Alphonse M. 

11 

Merolla and the attorney for the Government is that 

12 

on that date — 

13 

MS. SELTZER: Prior to his statement. 

14 

MR. RITCHIE: (Continuing) — prior to the state¬ 

15 

ment, there had been taken from — there had been seize 

16 

from Alphonse M. Merolla a card, a business card which 

17 

on its reverse side bore a telephone number of Harold 

18 

Coberman with that name next to it. 

19 

MS. SELTZER: So stipulated, your Honor. 

20 

THE COURT: Very well. 

21 

That means that no direct evidence of that will 

22 

be produced before you but you can take that as an 

23 

agreed fact. 

24 

MR. RITCHIE: Your Honor, T have no further 

25 

guestions at this time. 
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2 

there was a 

short recess, I think Mr. McNamara excused himself 

3 

and got a drink of water. 

4 

0 

hid he take any medication, if you know? 

5 

A 

I am not sure, I have an impression that he did. 

6 

O 

All right. 

7 


Now your role as an agent of the FBI is to 

8 

search out 

facts; is that not so, sir? 

9 

A 

Yes, sir. 

10 

* Q 

The FBI takes no side; is that not so? 

11 

A 

That is correct, sir. 

12 

Q 

And you reduce your report of the interviews 

13 

with witnesses to writing; is that correct, sir? 

14 

A 

Of witnesses, yes, sir. 

15 

0 

That is what is called a 302? is that right? 

16 

A 

Well, that is one of the functions of that docu- 

17 

ment, a 302 

• 

18 

0 

All right. 

19 


Now, you have been the case agent on this case 

20 

since its i 

nception, sir? 

21 

A 

That is correct. 

22 

0 

And this investigation was first started some- 

23 

time inthe 

latter part of 1972; is that correct? 

24 

A 

I believe August. 



25 


Q 


August? 
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Q All right. 

And since that tine you have been workincr on 
this case; correct? 

A Yes, sir. 

0 Now, do you have the report in front of you. 

Agent McMullen, as to Thomas McNamara and the threats? 

A Yes, sir, I do. 

0 Now, when you interview a witness or a party 

in a matter, do vou take notes? 

A Yes, sir, I do. 

Q And the purpose of these notes is to refresh 

your recollection as to what was said? 


A Well, the purpose of the notes are — are to 

refresh my recollection as I dictate the report. 

0 So the notes are — well, all the pertinent 

factors will appear in your report; correct? 

A Yes, sir. 

0 And you make sure that all the pertinent factors 

appear in your report? correct? 

A I try to, yes, sir. 

0 And did you take notes durinc this five and a 

half, six hour interview on February 15, 1971, I believe it 
was, with Mr. McNamara? 
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A Yes, sir, I did. 

0 May v/e have the notes? 

A Those notes are no longer in existence, sir. 

0 Well, the notes, what happened to them? 

A The notes are used to dictate a report, they 

are reduced in writing and in a typewritten form and then 
afterwards they are discarded, after the typewritten form is 
produced or finished. 

0 "Discarded" what do you mean by "discarded"? 

A Destroyed, destroyed, discarded, burned or 

put through a shredder. 

Q A paper shredder? 

A Yes, sir, that is how we dispose of the garbage. 

Q Is that the — you mean an actual machine that 

shreds up papers? 

A That is right, that is what I said, Mr. Oillen. 

0 So that your notes aren't in this courtroom; 

is that right, sir? 

A That is correct, sir. 

0 Do vou shred all your notes? 

A Yes, sir, I shred all garbage. 

0 Are notes garbage? 

A Well, after they are uBed, they are — «r — er- 

you know, you don't need them so we shred them. 
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O These are notes kept at the time or made at the 

time thatvou are interviewing someone- is that correct? 

A That is correct, sir. 

n And you consider these crarbaqe? 

A Vo, I will take hack the word "qarbaoe , " the 

notes are certainly not qarbaqe. The notes are used to dictat 
a report and when they are no lonqer needed they are destroyed 
which isthe common practice inthe fhi. 

n You mean the whole FBI does this, shreds these 

notes? 

A Well, I don't know whether thev all shred them, 

we in our office have a shredder. The notes are discarded 
however the other offices destroy theres. You know, they are 
paper, it isn't any lonqer needed. Whether they are put 
throuqh a shredder or they burn them or whether they throw 
them out, well — 

0 Will you describe the shredder to this Jury. 

THF rOFFT: Well — 

MP. PTTCHIF- Objection, your Honor. 

myrp COPRT! T think manv business offices have 
them, nerhpas. 

MR. OTLT.FM: I have an office and T don’t have 
one, sir, and I haven't seen one in anv business offic 


25 


MR. RITCHIF- I object, your Honor 
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"Hr COUP"* "hat in cruite enough, «r. Gillen. 
*'P- T>T"rTTTT«. x oMect, your Honor, Mr. Gillen 
Vnowa better than that. 
n v MR. ^TLT.rMr 

c You told us that "hOmas '’cHariara told you that 

ho infomef’ Assistant district Attomev Frlich of these 
threats* is that right? 

A Yes, sir, it is. 

(Continued on next pane.) 
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THE WITNESS: It Is my page marked number 
thirteen. 

MR. GILLEN: Mr. Eischetti has it, your Honor. 

(A document was handed to Mr. Gillen by Mr. 
Eischetti.) 

0 Now, there did you not state that: 

"McNamara stated he is amazed that the Suffolk 
County Police Department and the Suffolk County Dis¬ 
trict Attorney's oi fice did nothing to help him after 
he had gone to them c.id told them about Goberman." 

Is that what you said? 

A That is exactly what I said. 

0 And he told you that when they went to Mr. Erlicp, 

Mr. O'Sullivan, that they went there for the purpose of getting 
a fraud prosecution against Mr. Goberman? 

A No, sir, he did not say that. 

0 Did he tell you that the purpose of talking to 

Mr. Erlich — 

Is it Erlich or Erlichman, Erlich — 

A Mr. Erlich — 

MR. RITCHIE: Objection, your Honor. 

MR. GILLEN: I just wasn't sure, your Honor, of 
the name. 


All right 





r 
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recall Mr. O'Sullivan telling me that he contacted Mr. Erlich 
because Mr.Erlich was his personal friend. Chief of the 
Eraud Bureau, and he wanted to come over and to see if there 
was violation of the state statutes. 

0 Now, when did you interview Mr. O'Sullivan? 


Gillen. 


I don't know the exact date off-hand, Mr. 


Well, I show you 35-27 and refer you to the 


date over here, (indicating) 


Would that refresh your recollection? 
Yes, sir, it does. 

THE COURTr Is that the interview date? 
THE WITNESS: Yes, sir. 


BY MR. GILLEN: 


That would be the interview date? 


Yes. 


He interviewed Oesmonri O'Sullivan six days aftez 


I interviewed Mr. McNamara. 


And did you interview Mr. O'Sullivan before you 


dictated this report? 


This report? 

Your report, 35 whatever. 

THE COURT: The one on the McNamara interview? 


25 


MR. GILLEN: Yes, sir, yes, sir. 
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THE COCRT: Was that dictated after youhad met 
with Mr.O’Sullivan? 

THF WITNESS j No, sir, I believe my interview of 
Mr. O’Sullivan waa in the afternoon and I dictated 
this report in the morning of the same date, which is 
Pebruary — which is February 21, 1973. 

0 Is there anything on where that indicates the 

time of day when you dictated this report. Agent McMullen? 

A No, sir, but I have a recollection of appear¬ 

ing in Mr. O'Sullivan's office on my way home. 

0 And this is in February, 1973? 

A Yes, sir. 

% 

Q Excuse me. 

(Mr. Gillen removed a document before the witnesi.) 
Q Did you ever put in your report any place that 

Thomas McNamara told you that he had told Mr. Erlich of the 
threats? 

A I did not use the name Erlich, I used the 

Suffolk County District Attorney’s Office. 

0 But these notes that have been destroyed, what 

did they say? 

A Most likely said the District Attorney's Office. 

0 You mean you don't recall now what your notes 

said at that time? 
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A *?o well, mv notes have been reduced to a 

report and my notes must have said the district Attorney's 
Office. My notes mention the fact that there was a meetina 
with Mr. Erlich and Mr. McNamara made a statement, and that 
was the only statement that Mr. McNamara stated that at any 
time in the course of this interview that there was any con¬ 
versation with Mr. Erlich, and he told me that he went to 
the Suffolk County District Attorney's Office and received 
no help and that he told Erlich ahout these threats. 

° That is what I'm sayina, where in yonr report 

does it say that Mr. McNamara told v r . r r li c h Q f these threats 

A The words do not say in the report that Mr. 

McNamara told "rlich of the threats. 

O Vfas it in vour notes? 

A I don't know if it was in ny notes, but I do 

have an independent recollection of him sayinq that because it 
was a very imnortant point as far as I was concerned. 

O It was an important point: is that correct? 

A That is correct, ves. sir. 

Didn’t vou tell us before that all the important 
points are incarcerated in your report*' 

A No, I said before that I tried to incorporate 

all the important r>oints in nv r.otes durino tbe *ive or six 
hour interview, I mav not have written down every word that is 


1 
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2 said but T do, T use my notes as an outline to dictate a 

3 report, and T do have an independent recollection because it 

4 was an important point and it was somethin*? that could be 

5 very easilv verified an to whether he ever told Mr. Frlich 

6 about these threats, and. when he said it it was, it was a 

7 salient impression on mv mind. 

8 0 Very important? 

9 A Yes, sir, it was. 

10 n And verv important, enoucrh to appear in your 

11 report • ricbt? 

12 A well, it appears in my report withthis state- 

13 ment that he went to the Suffolk Countv nistrict Attorney's 

14 Office and received no help. 

fl8 (Continued or nevt. oaee.) 
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O Where in vour report, sir, does it appear that 

Mr. McNamara told you that he told Mr. Erlich that he had 
been threatened? 

A Aaain — 

MR. RITCHIE: Objection — 

A Again, Mr.Oillen, I did not use the word Erlich, 

I used the words Suffolk County District Attorney’s Office. 

THE COURT: No. 

I think what Mr. Oillen if after is where in 
your notes does it say that he told the nistrict Attor¬ 
ney's Office — 

MR. OTT.T.EN: That is right, air. 

THE COURT; (Continuing) — that threats had 
been made against him. 

A It is covered in t he paragraph on pace thirteen 

and I showed it to you. 

0 Does it appear there? 

THE COURT: DOes the word appear? 

0 Poesthe word "threats" appear there? 

A No, sir, it does not. 

It says, 

"McNamara stated that he was amazed that the 
Suffolk County Police Department and Suffolk County 
District Attorney's office did nothing to heln him aftei 
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h® had gone to them and told them about Goberman." 

0 But — 

A It i. covered 1 „ that paragraph, that Is what 

is meant by that paragraph. 

o It means to you that he told you the word 

"threats" was used; is that right, sir? 

* Mo, no, no. He used the word^"threats", that 
he told Jack Erlich about the "threats." 

0 Where in your — 

* I did not use the word -threat." In my report, 
r said he had told them about Parry Gobennan. 

0 Did you use the word -threat.- In your note.? 

THE COURT: Hell, I think now the gue.tlon 1. 
la this the only paragraph which refer, to a report or 
to a complaint to the District Attorney. 

THE WITNESS I No. - well, let ... .. n<) 

•lr, there we./-- I think there la another paragraph 

which Indicate, that De.mond O'Sullivan arranged that 
meeting. 

(The witness then perused the document.) 

0 \b a matter of fact, on the last page, I refer 

you to the last sheet, the second paragraph, will you read 
that, please? 

A "A meeting was held during which Desmond 



Y 
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A He said, "I know what you are looking for, 

the contract release, it is no longer in existence." 

0 Did he tell you that there had heen a release 

which Harold Goberman had signed and which Alex Gniazdowski 
had notarized? 

A I don't recall at this moment, but if I can 

have a copy of my 302 as to that interview with Mr. Timothy 
Shea, 1 could use it to refresh my recollection. 

0 Are you telling us that you cannot remember thi« 

incident with Mr. Shea unless and until you look at your 


report? 


W), I can remember the incident but I can't 


remember all the words, I would like to refresh my recollec¬ 
tion. 


0 So you need the report to refresh your recollec-| 

tion as to whether or not Mr.Shea told you that the contract 
release had been prepared, signed by Harry Gobennan and 
notarized by Alex Gniazdowski and that it was no longer in 
existence? 

A Wait a minute, wait a minute, wait a minute. 

MR. RITCHIE: Your Honor, your Honor — Mr. 
McMullen — your Honor, I object to counsel not standing 
in iront of the podium and not looking at the witness, 
but rather looking to the Jury. 
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MR. GILLEN* An a matter of fact I was handing 
this to the witness and I thought I vras looking at the 
Judge. 

THE COURT: That will do you no good. 

BY MR. GILLE?*: 

Q Is that the report concerning Timothy Shea? 

\ I didn’t look at it yet, I will taka a moment 

to refresh ray recollection — 

Q Surely — v 

A (continuing) — independent of the report. 

0 You mean you don’t need the report now? 

•nrp COURT • No, he said before I look at the 
report let me see if 1 can revive my recollection with¬ 
out looking at the report. 

MR. GILLEN: Yes, sir. 

THE WITNESS: I will look at the report. 

A Yes, air, it does refresh ray recollection. 

Q And did Mr. Shea in fact tell you there was a 

contract release which was signed by Harold Goherman and notar¬ 
ised by Alex Oniadowski and which is no longer in existence? 

A That is correct. 

0 Thank you. 

0 Do you know a woman by the name of Helen Gobenwn? 

A Yes, sir, I do. 
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0 And can you tell us, please, is she any relation) 

to Harry Goberman? 

A Yes, sir, she is Harry Goberman'a sister-in-law. 

0 Have you ever had any interviews or have you ma^e 

any interviews with Helen Goberman, vou know, talk to her? 

A Well, I have on occasion attempted to contact 

Mr. Allan Goberman at his home and there were times when Mrs. 
Helen Goberman was there so T have talked to her, yes, sir. 

0 Well, when was the last time you talked to her? 

A The last time I talked to her, I don't recall 

the date but it was with Special Attorney David Ritchie and 
I believe it was a week prior to the trial, maybe a week and 
a half prior to trial. 

Q Rather about two weeks ago? 

A Yes, sir, I would say roughly about two weeks 


ago. 

0 And how long was that meeting? 

MR. RITCHIF: Your Honor, I must object on the 
grounds of relevancy. 

THw conRT! No, he mav inquire. 

A Let me see. 

THE COURT: What was that? 

THF WITNESS: I am thinking. 

A How long, maybe an hour, maybe a little more. 





\ 
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0 How much more could it have been? 

A I don't recall, I would say between — to put 

it in a time frame, between one and two hours. 

0 And did you speak with Helen Goberman at that 

time in t he presence of Mr. Ritchie? 

A Yes, sir — well, she was — she joined in the 

conversation, that is correct. 

0 Have you ever spoken with Helen Goberman prior 

to this date? 

A Yes, sir, when I interviewed Allan Goberman for 

the first time Helen Goberman was present seated at the 
kitchen table, that is correct. 

0 When was this? 

A October, '72, I believe is the first time. 

0 Had you had any other interviews with Helen 

Goberman during that period? 

A Well f interviews, I met her and talked to her. 

There was another occasion that I went to see Allan Goberman, 
he wasn't home and I had a casual conversation with Mrs. 
Goberman, that is correct. ' 

0 How long was the casual conversation? 

A I don't recall, Mr. Gillen, I know, I remember 



25 


being in the warm months and seated outside on the patio, I 
waited for a period of time for Allan to come home and he didn’t 
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IP fls 


come home and I think I came back.another day. 

(Continued on next paqe.) 
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Wore you talking with Helen Goberman on that 


occasion? 

A 

Q 

A 

Q 


Yes, I believe I wae. 

And how a period of time? 

I would aay maybe half hour or so. 

Did you ever make any notes of any converse tions| 

with Helen Goberman? 

A wo, air, I never made any notes. We never dis¬ 

cussed the case in detail. She was never able to provide us 
with evidence. 

Q Never provided any evidence? 

A No, sir. Never produced any evidence, or ad¬ 

mitted to me anything that indicated she had other than hearsay 
knowledge about this case. 

Q Didn*t she tell you she saw Harry Goberman on 

June 28, 1972? 

A Yes. 

Q In the presence of Mr. Ritchie? 

A She told me that, yes. 

MR. RITCHIE: Your Honor, I — 

MR. GILLEN: I mean, Mr. Ritchie was there when 
she spoke to — 

THE WITNESS: Yes, she told me on June 28th, thij 
is the first time she mentioned it to us in the pres- 
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ence of Mr. Ritchie thet she had seen Harry Goberman 
that day at approximately 11:00 or 10:00 in the morn¬ 
ing. 

MR. RITCHIE: Your Honor, I move to strike that, 
that is hearsay. 

THE COURT: Well, it certainly is hearsay, be¬ 
cause we do not know, and Mr. McMullen doesn't know, 
therefore, he can't vouch for this to you, that she 
actually saw Harold Goberman that morning at that hour, 
or at all. You see, all Mr. McMullen can tell us on 
this recent interview is she said she had — 

THE WITNESS: In fact, she wasn't addressing her 
comments solely to me, I was not conducting an interview 
of her, Mr. Ritchie was conducting an interview of 
Harold Goberman, and she interjected. 

Q Did she tell you from her observation that Harold 

Goberman was not injured? 

MR. RITCHIE: I object to any questions concern¬ 
ing an interview of Allen Goberman in which Helen Gober¬ 
man said certain things, which is clearly rank hearsay. 

MR. GILLEN: No, the witness testified — 

THE COURT: Just a moment. That is pure hearsay, 
as I explained to the jury. If that is something you 
wish to present to the jury through Helen Goberman, you 
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Bust call her as a witness. 

MR. GILLEN: Yes, sir. We are testing now the 
reports made by the FBI as to whether or not these are- 
THE COURT: No, we are not. If you wish sLmply 
to elicit facts that are not reported in any report — 
MR. GILLEN: That is correct. 

THE COURT: You may. 

MR. GILLEN: Thank you. 

THE COURT: But not in detail, and not for the 
purpose of presenting to the jury the idea that's what 
Mr8. Helen Goberman is said to have said, is anything 
upon which they can place reliance. 

MR. GILLEN: Your Honor — 

THE COURT* Proceed. 

Q Did you make any report whatsoever of Helen 

Goberman telling you she saw Helen Goberman on the 28th? 

A No. 

Q Did she tell you any other things concerning 

Harry Goberman on that day? 

THE COURT: Did she — Was there anything else 
that she said which indicated that she had information 
other than hearsay, her own observations? 

THE WITNESS: Other than hearsay, I don't recall 
anything that she said. She said a lot of things about 
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her brother-in-law. She was very emotional. She made 
a lot of allegations about him and his character and 
so forth. 

Q Did she anything as to whether or not he was 

injured on that day when she saw him June 28, 1972? 

THE COURT: Objection sustained. He have just 
been over that together, Mr. Gillen. 

MR. GILLEN: I am asking if there is any such 

report. 

THE COURT: The question as to whether he has 
any note of her observations — whether there were any 
observations other thar those which she made at this — 
allegedly made — on the morning of July 28th has been 
asked and answered. 

MR. GILLEN: Fine. 

Q Now, after this thing we were talking about with 

Allen Goberman, did you speak to Harry Goberman again? 

A Immediately after, Mr. Gillen? 

Q Immediately after, a day, a week — 

THE COURT: After, and before he testified, I 
take you mean? 

A Before he testified in this court, the only 

thing I said to Harry Goberman after that is, "Hello, how are 
you?" 


ii 
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q Op to this tine, did you know — 

A Which time? 

Q The tine you spoke with Helen Goberman, did you 

— s couple of weeks ego, did you know that Harry Goberman 
returned to LenAl after this alleged Meeting? 

A I would have to say — Up until the time I spoke 

to Helen Goberman? 

Q Right. 

A I don't recall, Mr. Gillen. I don't recall now. 

Por the sake of argument, I will say I did not. 

MR. RITCHIEr Objection. 

A I don't recall if I knew that he returned to 

LenAl. 

Q As a natter of fact, you were present in the 

courtroom when Harry Goberman testified back in January, cor¬ 
rect? 

A Yes, I was. I was present for part of the testi¬ 

mony. 

Q As a matter of fact, hadn't Harry Goberman told 

you that he went to the station house, called somebody up, and 
went to this Dr. Venturo, or a doctor, and — Hadn't he told 
you that? 

MR. RITCHIE: Objection, as being clearly irrelw 

vant. The testimony was in court. The testimony could 
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have been read to the witness Harry Gobersan. It was 
not read. There were reports of interviews by Mr. 
McMullen, and I believe that is what should be used. 

THE COURT: The objection as to the fora of the 
question is sustained. 

MR. GILLEN: I will need a few minutes to locate 
all the reports concerning Harry Goberaan. 

(Pause.) 

THE COURT: Mr. Gillen? 

MR. GILLEN: Yes. 

THE COURT: Mr. Gillen? 

(The following took place at side bar.) 

THE COURT: He testified at the end of your 
direct (indicating). 

MR. RITCHIE: I believe it is in a report. 

MR. GILLEN: The other trial after he was beaten 
he went to a doctor in East Worthport. He never testi" 
fied he went back to LenAl in the other trial. I aa 
talking about Harry GoberaaN. 

THE COURT: Do you have the other trial handy? 
It's all down here (Indicating). 

MR. GILLEN: I think I can locate that in a 
moment from ay notes. 

THE COURT: All right. 
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McMullen - crosa/Gillen 
(The following took place in open court.) 

Q Mr. McMullen, I show you 3500-7, and I ask you, 

is this a report you made concerning an interview of Harold 
Goberaan? 

A Yes, sir, it is. 

THE COURT: When was the interview? 

THE WITNESS: August 28, 1972. 

Q I show you another report of interview dated — 

Well, the report is September 19, 1972, is that correct? 

A Yea, sir, that is correct. September 19, 1972. 

Yes, sir, it is correct. 

0 In either of those reports, dots it appear as to 

whether or not Harry Goberman went to LenAl? 

THE COURT: Said he went. 

Q On June 28, 1972. 

A No, sir, there is nothing in the report indicating 

that Harry Goberman told me he went to LenAl Contruction on 
June 28, 1972. 

Q Are there any other reports, main reports — I 

do know, Mr. McMullen, there are some reports and photographs -|~ 

A I will concede these are the — 

THE COURT: Key ~ 

THE WITNESS: Key interviews of Mr. Goberman. 

Q When for the first time did you learn that Mr. 


L 
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2 

Q Yes. 


3 

A No, sir, I did not. 


4 

Q Did Harry Goberman tell you that he used aliases! 


5 

MR. RITCHIE: Objection, your Honor, it is irrel< 

i- 

6 

vant. 


7 

THE COURT: Nell, I think that is irrelevant. 


8 

MR. GILLEN: Your Honor, there is one point that 


9 

does make it relevant. 


10 

MR. RITCHIE: May ve have this at side bar, your 


11 

Honor? 


12 

(The following took place at side bar.) 


13 

MR. FISCHETTI: I was going to stand before Mr. 


14 

Gillen started to speak. That is a substantial portion 


15 

of my opening of what we would prove to the jury. That 


16 

is, Harry Goberman, among other things, has fooled the 


17 

Government, and he did not tell them the true story of 


18 

himself, his aliases, lawsuits, criminal record, in indv 

c- 

19 

ing them to initiate this prosecution. 


20 

MR. GILLEN: There is another point. 


21 

THE COURT: I think they knew all that before 


22 

thay filed the indictment. 


23 

MR. GILLENi No. We told them from the witness 


24 

stand. 



25 


NR. LEONE: He took the Government by surprise 
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THE COURT: They didn't have a — 

MR. LEONE: They didn't have a list of the aliasaa 

THE COURT: The aliases, who care about that, 
what about a list of his felony convictions? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Did they have that before the indict¬ 
ment? 

MR. RITCHIE: I was aware of his record. I passsd 
it on to Mr. William Lynch in Washington at the time we 
decided on prosecution in this case, because of the posi¬ 
tion of Mr. Thomas McNamara, Jr. Mr. Lynch, out of a 
desire to exercise proper prosecutorial discretion, askcd 
me to supply a detailed listing on the facts in the case 
beyond the scope of a normal me m orandum. Be asked me tc 
supply him with the background of Harry Goberman. I did 
not have all the aliases. I did, however, supply him 
with the rap sheet of Harold Goberman. I specifically 
recall that. 

MR. GILLEN: And the murder and lawsuit, you nevsr 
knew about that. 

MR. RITCHIE: I was aware of the murder testimony. 
I don't know that I passed this on to Mr. Lynch. It is 
clearly irrelevant. He was not prosecuted for it. But 
I was aware of the fact that he had testified in the 
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Silver Somers murder — 

MR. GILLEN: Did you know he had immunity at the 
time? In a conversation we had, you said he testified 
as John Q. Citizen. 

MR. RITCHIE: I don't know — 

MR. GILLEN: I have another point, your Honor. 
With this business on — Actually, it is Ms. 
Seltzer's point — that is, the intention that when Mr. 
Morelia was asked, Do you know Harold Goberman, he under 
stood the name to be Goldman. 

MR. FISCHETTI: I think Mr. McNamara is ill, youi 

Honor. 

THE COURT: Then we will take a short recess. 

(The following took place in open court.) 

THE COURT: We will have a short recess. Members 
of the Jury. Don't discuss the case with one another, 
or anyone not on the jury until it is given to you for 
your determination. 

(The jury left the courtroom.) 

THE COURT: I imagine he would not try to walk. 
You know, there is an attorney's lounge where he can lie 
down for a while. 

MR. RITCHIE: There is a nurse in the building. 
MR. MEISEU4AN: Perhaps we better call the nurse. 
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DEFENDANT MEROLLA: He has a nitro pill. 

THE COURT: Then he doesn't need any of nine. 
DEFENDANT MEROLLA: No, I gave him one. 

MR. MEISELMAN: I think we better call the nurse, 
I don't want to take responsibility. 

Maybe we can take a lunch hour now. 

THE COURT: And come back at 1:30. 

MR. RITCHIE: I would be in favor of that. 

THE COURT: We will break now until 1:30. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: You don't mind if I tell the jury? 
MR. LEONE: No objection. 

MR. FISCHETTI: No objection. 

(A recess was taken at this time until 1:30 thin 
afternoon.> 

(continued on next page.) 
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AFTERNOON SESSION 

October 17, 1974 
1:35 p.m. 

(The following occurred in the absence of 
the jury.) 

MR. FISCHETTI: Judge Dooling, rather than 
doing this at the side bar during one of our cross- 
examinations, it occurred to me that during the 
course of cross-examination by one of us as defense 
counsel that it might be posed to Agent McMullen 
the status of Angelo and Rocco Merolla, in other 
words the question might be asked whether or not 
they are now presently charged with any crimes. 

I thought it best to do this outside the 
presence of the jury to get your Honor*s possessive 
ruling on it. 

Your Honor, I feel that Mr. Ritchie in his 
opening indicated that Angelo and Rocco Merolla took 
part in at least one beating and were present on 
both occasions, on June 5th and June 28th, and at 
several of the meetings at the diner. 

The Government's main witness, Harold 
Goberman, testified that Angelo and Rocco Merolla 
were present on several occasions and that in one 
or both of the occasions both beat him. 





/ 
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Your Honor, the jury know ia left unaware 
completely of the status of Angelo and Rocco Merolla. 

I am not offering to bring out the fact that 
they were acquitted, merely that they are not 
presently charged with any crime in this indictment. 

I think we are entitled to show that and I ask you 
now, sir, for a ruling rather than doing it in front 
of the jury. 

MR. RITCHIE: Your Honor, it has already been 
testified to in effect that they were present at the 
first trial, and I think that to state that they 
are no longer or that they are not presently charged 
with any crime is to inform the jury of prior jury 
verdicts, and to do that would be to, well, greatly 
to the detriment of the United States of America, 
that is to inform the jury of what 12 other 
individuals thought at one time, and to do so I 
think would be highly prejudicial to the United 
States when the fact — well, I won't go on, I think 
your Honor can understand. 

THE COURT: Well, you see — 

MR. LEONE: Well, there is the other side 
of the coin, they might infer that they were found 
guilty. 


— if I can take it 


MR. FISCHETTI: You see 







1570a 


1439 


right from Mr. Ritchie's analogy, there is now 
testimony that there was a prior trial of at least 


these defendants or some of them except for Alphonse 
Merolla and Angelo and Rocco. Now, you don't have 
to be a lawyer — 


THE COURT: You see, let us not go into it 
too much, well, Angelo has been present at this 
trial — 

MR. FISCHETTI: That is right, but .just on 
that point — 

THE COURT: (Continuing) — and indeed has 
been asked to stand up, etc., etc., so that — 

MR. LEONE: By the prosecution. 

THE COURT: What? 

MR. LEONE: By the prosecution. 

MR. FISCHETTI: No, we asked him. 

MR. LEONE: Originally, originally by the 


prosecution. 

THE COURT: It doesn't matter, but the jury 
knows he is here in the courtroom and that he has 
been involuntarily involved in the testimony at 
times, so that the mere fact that both Rocco and 
Angelo Merolla were present at the earlier trial 
and they have been described as being in the room 
doesn't necessarily disclose that they were defendant 
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and that somehow or ether they no longer are. 

Now I suppose you know what is usually done 
in the case where somebody has seated or has been 
acquitted and both sides are entitled to have it 
told that that has nothing to do with the case and 
that it does not afford any inference by the way. 

Well, it is one thing to deal honestly with 
these things with the jury and the other is to hope 
for the best. Well, I think too many things have 
happened in the courtroom in my time for me 
individually to have any confidence that things 
happen for the best, I mean things which are carefully 
kept from the jury. I have had such things and we 
have learned immediately after the jury goes away 
and having rendered their verdict that nothing was 
kept from them, they knew what was going on the wholej 
time. 

So that then you see you run the risk that 
the jury will substitute their own reconstruction of 
what must have happened. 

Now, here you see I don't know, the case isn't] 
over, I don't know whether anyone in the case has 
intention of asking either Rocco or Angelo Merolla 
to be a witness, but assume nobody does, then the 
jury is going to wonder, Well, well, what is the 
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matter, there are two missing witnesses and two 
critically important witnesses to the main event of 
this two-event case, if you want to call it that, 
that is if they are not called by either side. 

Now what that usually spells in a civil case, 
and I think Bill Walsh and I have concluded this 
is that there is a disagreement. The jury doesn't 
like to decide cases on which they haven't heard the 
evidence. 

Now everybody is exposed to this one, and in 
a way the rub-off might be a little worse on the 
defendant because after all their names are Merolla 
and presumably they wouldn't do their brother and 
second cousin twice removed, or whatever, in if callei. 

So it isn't simple, it isn't easy, and it is 
not simplified additionally by the fact that the 

jury happens to know that they were interested 

\ 

spectators. 

MR. FISCHETTI: I don't represent one of the 
Merollas, but I can see your Honor's analogy and it 
could really cut both ways. I think the average 
juror could conclude that no one could call Angelo 
or Rocco Merolla because they in fact were guilty, 
and therefore not knowing what the result was, being 
guilty they can't call them to the stand. 
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THE COURT: You see, it gets worse and worse 
and worse because — 


MR. PISCHETTI: That is right. 

THE COURT: (Continuing) % — because if they 
fcnow they were acquitted then you people are utterly 
defenseless because there is no reason not to call 
then. 


Now I can try some fancy explanation like they 
pleaded the Fifth Amendment — 

MR. PISCHETTI: It is a little too fanciful 

for me. 

THE COURT: I technically could do that be¬ 
cause they were just acquitted of the conspiracy 
and under the somewhat exotic principles of law 
that govern in the criminal field I suppose they 
could still be indicted for a hurry-up substantive 
participation, unthinkable but conscious. 

So are there any other problems? 

MR. FISCHETTI: Perhaps.we should think about 
it again and come to your Honor a little later with 
our motion. In this way we could probably make a 
joint motion on behalf of all of the counsel. 

THE COURT: To do ihat? 

MR. FISCHETTI: I don't know. I may ask your 
Honor to instruct the jury or to have it made known 
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1 

to them what the status of Angelo and Rocco is. 


2 

THE COURT: So I will do nothing. 


3 

You can all get together. 


4 

I am perfectly honest in saying to you, and I 


5 

think this would be an absolutely blind guess as to 


6 

who is going to be heard — 


7 

MR. FISCHETTI: We have been thinking of the 


8 

problem several days and we haven't come to a 


9 

conclusion so we are amenable to any suggestions 


10 

the Court might have also. 


11 

THE COURT: You see, my own feeling is that 


12 

for better or the worse — well, you know, it is like 


13 

what a fabled old time negligent lawyer is supposed 


14 

to have said to his witness, and he is supposed to 


15 

have said at the conclusion of each preparation of 


16 

the witness. At the trial now, remember when in doubt 


17 

tell the truth. 


18 

In that way I suppose we are tied to the 


19 

consequences of the truth rather than to the 


20 

consequences of the incomprehension or mistake; 


21 

sometimes you are better off to be visited with the 


22 

consequences of the truth if you can't control the 


23 

arrow. 


24 

MR. RITCHIE: Your Honor is reserving a ruling 


25 

i 

of Mr. Fischetti's motion? 
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MR. FISCHETTI: As a matter of fact, your 
Honor, I've withdrawn it. 

THE COURT: I am reserving, I'm reserving on 
everything, as I say, pending some discussion among 
counsel. 

MR, RITCHIE: Pending discussion. 

Can the Government have a direction to the 
defense attorneys not to raise the subject of the 
status of Angelo and Rocco Merolla before this jury? 

MR. FISCHETTI: Yes, that is my representatior 

THE COURT: I think everybody had better stay 
away from that until maybe we can think it out and 
around together. 

MR. FISCHETTI: All right, thank you, sir. 

(Continued on next page) 
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(At 1:50 o'clock P.M., the jury took its 
place in the jury box.) 

RICHARD MC MULLEN, recalled as a 

witness, having been previously sworn, continued to 
testify as follows: 

THE COURT: All right, Mr. Gillen. 

MR. GILLEN: Thank you, your Honor. 

CROSS EXAMINATION 

BY MR. GILLEN: (continued) 

Q Mr. McMullen, this conversation you had with 

Mr. McNamara was on February 15, 19 73; is that correct? 

A Yes, sir. 

Q When for the first time had you spoken to 

Mr. Harry Goberman, was it on or about August 28, 1972? 

A That is the exact date, yes, sir. 

Q Was that the first time he had ever spoken 

to any agents of the Federal Bureau of Investigation, to 

your knowledge, in connection with this matter? 

A With that matter? 

Q That is right. 

A Yes, sir, it is. 

Q New, did you ask Harry Goberman after your 

cohversation with Thomas McNamara for his records of his 

employees that worked on the Nesconsett Highway job? 


25 


A 


No, sir, I did not. 
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Q Did you ask Harry Goberman for the names of 

the people ~ did you ask him personally for the names of 
the people that worked on the Nesconsett Highway job? 

A No,. I did not ask him for all the people that 

worked on the job. 

Q Now, tell us, please, did you ever interview 

any of the employees of Mr. Goberman, who worked on that 
job, to ascertain whether or not in truth and in fact 

Harry Goberman had threatened Thomas McNamara? 

A Yes, sir, I did. 

Q Whom did you question? 

A Gary Taibbi and Vincent LaPorte. 

Q Is there any relationship between Vincent 

LaPorte and Harry Goberman? 

A Yes, sir, there is. 

Q He is his in-law of some sort; isn't he? 


sister. 


I believe he is married to Harry Goberman's 


And they are the only two you inquired of. 


Gary Taibbi and this Vincent LaPorte? 

A That is correct. 

Q What about any of the others, machine operatoi 

or carpenters or welders or electricians or plumbers or 
anybody else on the job — 










s 
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witnesses. 


0 But did you ever ask Mr. Goberman for the 

names of his employees so that you could conduct an 

investigation as to whether or not those employees overhead 

any threats? 

A No, sir. 

0 All right. 

Did you go to any of the subcontractors on tf.J 
iob to ascertain whether or not they heard any threats maoe 
by Mr. Goberman to Mr. McNamara? 

A Yes, sir, I believe I have talked to several 

subcontractors on the job. I don't know, I don't recall ' 
it I aver ashed them if they ever heard of threats of 
violence with the exception of one. 

° WaS **** after M r. McNamara told you of these 

threats? 

A Yes, sir, this was after, yes, sir. 

o So if I understand you, sir, your investiga¬ 

tion into whether or not threat, occurred did not encompass 

the questioning of the subcontractors who were on that job; 
is that correct? 

A That is right. 

Q Except for one, that is? 

A Yes, sir, that is correct, Mr. Gillen. 
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Q You had put a great deal of time and effort 

into this investigation; isn't that correct? 

A Yes, sir. 

Q Now, from your investigation, did you ascer¬ 

tain that Harry Goberman never threatened Thomas McNamara? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: Well, I think that is hardly the 

proper form of question. 

Q After February 15th, the interview with Mr. 

McNamara, did you make an investigation of the people that 
were on that job, other than those you have already told 

us, to ascertain whether or not Harry Goberman, in truth 
and in fact, threatened Thomas McNamara? 

A No, sir, I did not. 

Q When for the first time, Mr. McMullen, did 

you learn that Harry Goberman was suing Thomas McNamara for 
two and a half million dollars? 

\ 

A I would say sometime shortly after the 

investigation was begun, the exact time I don't recall. I 
do recall a telephone conversation in which Harry Goberman 
mentioned that to me in the. name of his attorney who was 
representing him, so I would have to say that that becane 
my knowledge in the fall of 1972, prior to the month of 
November. 
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Q Did you know it was for two and a half million 

dollars? 

THE COURT: That is in 1972? 

THE WITNESS: Ye3, sir, yes, your Honor. 

A Did I know that it was for two and a half 

\ 

million dollars? 

MR. RITCHIE: Objection, your Honor, assuming 
facts notin evidence. 

The only evidence in this trial is one and a 
half million dollars. 

MR. GILLEN: Only a million and a half. 

Q Did you know it was one and a half million? 

THE COURT: As I recall it, there was 
something in the welfare clause — 

Q Did you know that it was a million and a 

half? 

A I don't know, I don't know what it was exactly 

but I know it was a substantial sum, yes, I know that. 

THE COURT: I thought it was a million. 

BY MR. GILLEN: 

Q Did you inform Mr. Ritchie of that? 

A Yes, Mr. Ritchie knew of that. 

Q Is there any report of that? 

A No, there isn't. 
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all of them. 

A Well, the only two names that I recall 

definitely knowing that he used, you know, during the cours 
of his lifetime was Masters and Masterson. It had been 
mentioned to me that he has several times during the course 
of the investigation and prior to January of 1974, that he 

had used aliases, many aliases, the specific names I don't 
recall being mentioned. 

Q Is it fair to say that the first time you 

learned the extent of his aliases was in this courtroom 
back in January? 


that. 


Soatsarella? 


The extent, yes, sir, that is fair to may 


Have you heard the name of Salvatore 


Cartage? 


Yes, sir, I have. 

And have you heard the name All American 


Yes, I did, I've heard of that. 

If you knew, is Salvatore Spatsarella really 


All American Carting? 


25 


A 


Is he All American Carting? 

Yes, sir. 

I know he is a principal of All American 
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Carting. 


When d\d you first learn. Agent McMullen, of 


any connection vh^ttsoever between Salvatore Spatsarella and 

Harry Gober.Tiai i 

A I believe subsequent to August 28th I learned 

of it through several sources, the first source was a former 
attorney for the District Attorney'8 office in Suffolk 

County, I believe that would have been either late September 
or probably early October of 19 72. 

I also learned that from the Suffolk County 

Intelligence Squad, around that time when I was doing aorae 
back checks on Harry Goberman, and I also learned it from 
the Suffolk County Homicide Squad. 

Q You just mentioned background checks on Harry 

Goberman, how much time did you put in investigating the 
background of Harry Goberman? 

A I can't give you a specific amount of time, 

I will tell you observations that I made and there were othe 
oeople who would have done some checking for me and made 

the results of that known to me. 

(continued next page.) 
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a 

Mow, sir, in your investigation, Mr. McMullen, 


3 

have 

you accounted for Harold Goberman's movements during 


4 

the 

day of June 28, 19 72? 


5 


A 

I have not accounted for — I personally have 


6 

not 

accounted for every, say, hour of that day that H**old 


7 

Goberman, you know, what he did every hour of that day. 


8 


Q 

Have you attempted to account for it? 


9 


A 

Yes, sir, I think I have, I have attempted to 


10 

account for 

it by interviewing of Mr. Goberman. 


11 


a 

By interviewing of Mr. Goberman; correct? 


12 


A 

Yes, sir, and of interviewing of others. 


13 


Q 

New, did Dr. Punturo, and he has testified 


14 

here 

in this 

court, did he tell you that Harry Goberman 


IS 

came 

to him 

late in the evening at approximately 8 or 8:30 


16 

on J une 30, 

1972? 


17 


A 

Did he tell me that? 


-18 


a 

Yes, is that light? 


19 


A 

I don't believe he did. 


20 


Q 

Did you learn that in this courtroom? 


21 

> 

A 

I wasn't in the courtroom when Dr. Punturo 


22 

mentioned that. 


23 


Q 

What time did Harry Goberman tell you he 


24 

went 

to this 

doctor? 


25 


A 

I think he said, I believe he said -- 
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MR. RITCHIE: Objection, your Honor, this is 
a matter that Mr. Gillen should probably have 

elicited from the witness Harry Goberman, this is all 
hearsay now. 

THE COURT: No, no, no, it was sought for a 
very different purpose. Your point is well taken, 
this is thorough-going hearsay, however the jury has 
heard both the testimony of Harold Goberman and the 
testimony of Dr. Punturo and now we are concerned 
with only what Mr. Goberman and Dr. Punturo said to 
Mr. McMullen on the same subject that they testified 

to here, that is in connection with Mr. McMullen's 
investigation of the case — 

MR. RITCHIE: Yes, sir. 

THE COURT: (continuing) — and it is for 

that limited and only that limited purpose. 

BY MR. GILLEN: 

Q Do you remember my question? 

I believe the question is what time did 
Hajrry Goberman tell you that he went to the doctor? 

A I don't know if he fixed a time, I think he 

may have indicated that it was subsequent — in the 
afternoon, in the afternoon or afternoon sometime after he 
left McNamara, that sometime during that day he did go to 
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the doctor. 


Q Would it be fair to say that in your interview 
with him he said he went shortly after he had left the 


police station? 


No, I don’t think that is fair to say. 

Well, if you look at your report, cam you tell 


us, please, what he did tell you? 

THE COURT: This is the August 28th report? 

MR. GILLEN: It is either that or —— there 
are really two reports, your Honor. 

THE WITNESS: I believe it is August 28th. 
(The witness then examined a document.) 

Q Look, look at the last sheet. 

A Yes, sir, I have it. 

Q Didn't he tell you after he was beaten and he 

left McNamara, that he went to a doctor in East Northport, 
New York, and was examined and given a letter describing 
his injuries? 

A Yes, sir, he stated that and that after ha 

was beaten, he went to a doctor in East Northport, but he 
didn't specify the time that he went to the doctor nor did 

he indicate whether he went immediately to this doctor. 


Did you ask him what time he went to this 


doctor? 


L 
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spend checking Harry Goberinan's" — 

THE COURT: I imagine there is a dropped word 

there. 

MR. GILLEN: But in the context it comes in. 

Q "Answer: Checking his background? 

"Question: That is right. 

"Answer: Several hours. I couldn't say I 

checked our files concerning his background and the 
police files and so forth." 

Now, were you asked that question and did you 

give that answer? 

MR. RITCHIE: Objection. 

A Yes , sir. 

MR. RITCHIE: Objection on the grounds of 
relevancy. 

THE COURT: Objection overruled. 

A Yes, sir. 

Q So you had then spent several hours checking 

into Mr. Goberman's background; is that right, sir? 

A That is correct, sir. 

Q And you didn't spend — I will withdraw it. 

Did you ever talk to a man by the name of 

John Sini, S-i-n-i? 

A Yes, sir. 
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John Sini? 


Q And when is the la3t time you spoke to 


Two weeks ago in the presence of Special 


Attorney David Ritchie and Marsha Katz. 

Q Did you make a report on that? 

A No, sir. 

Q Did you make any note3 of that conversation? 

A No, I did not. 

Q Was there a conversation with Mr. Sini about 

a check for $25,000, disbursements by the McNamaras? 

A Yes,- sir, there was. 


right? 


But you didn't make a report on that; is that 


No, sir, I did not. 

MR. GILLEN: I have nothing further of this 


witness. 

CROSS EXAMINATION 

BY MR. FISCHETTIs (continued) 


Q Mr. McMullen, were you present in the courtrooi 

yesterday when Allen Goberman testified? 

A Yes, sir, I was present. 

Q Did you hear Allen Goberman tell this jury 

that on June 5th, someone was outside the room with him? 

A Yes, sir, I did. 



1591a 1460 

McMullen-cross/Fischetti 

Q Did you hear him or see him look around the 

courtroom and attempt to identify that individual? 

A Yes, sir. 

Q Did you hear him testify that that individual 

was not one of these defendants? 

A Yes, sir, I did hear him say that. 

Q Did you hear him testify most particularly 

that the individual was not John DsLiso? 

A Yes, sir. 

Q Mew, you told Mr. Gillen, did you not, that 

you prepared these reports called 302's rather carefully; 
is that a fair statement? 

A Yes, sir, it is a fair statement. 

Q And that you put everything pertinent that 

you can think of in an interview into these reports? 

A Yes, sir, as I was told it by the witness. 

Q And you interviewed Allen Goberman; did you 

not? 

A Yes, sir, I did. 

Q On October 13, 1972? 

A I believe that was the date. 

Q Several months after June 5th? 


A 


That is correct. 

(At this point Mr. Ritchie stood at counsel 









1592a 


McMul? on-cross/Fischetti 


1461 


table.) 


MR. FISCHETTI: I am only wondering whether 
Mr. Ritchie is going to make objection or 13 standing 
next to me to keep me company? 

TIIE COURT: He thinks thatyou are going to 
put a question which he wants to object to. 

MR. RITCHIE: I will sit down until I make an 
objection. 

THE COURT: He hopes you will mend your ways. 


BY MR. FISCHETTI: 


Q Now, on that interview of Allen Goberman, did 

he identify to you the man who was standing outside the 


door with him? 


MR.RITCHIE : Objection, your Honor, Mr. 
Allen Goberman has already been questioned on that. 

THE COURT: I am sorry? 

MR. RITCHIE: The facts have been elicited 
through Mr. Allen Goberman already with respect to 
this, this has been asked and answered, it is 
repetitious. 

MR. FISCHETTI: I'm askinq whether he — 

THE COURT: No — 


MR. FISCHETTI: Whether he told Mr. McMullen— 


THE COURT: No, Mr. Allen Goberman was asked 
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about the same episode. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: And did he testify about it? 

MR. RITCHIE: Yes, sir. 

THr. COURT: I think Mr. Fischetti may also 
examine Mr. McMullen about it since both were equally 
present and may have the same or different 
recollections about it. 

MR.RITCHIE: My objection only is that it i 3 
collateral and that there has been — 

THE COURT: Oh, no, I can't agree on that. 

MR. RITCHIE: Yes* your Honor. 

(continued next page.) 
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Q By the way, during this interview, Mr. Meroll* 

was asked questions about his personal life, wasn't ha? 

A Yes, ma'am. 

Q Your 302 reflects that? 

A Not on that 302, there were two 302's, 

concaming biographical data — 

Q You elicited that he was married? 

A Yes. 

Q In fact he has two children? 

A That is correct. 

MR. RITCHIE: Objection on the grounds of 

rale vein ce. 

THE COURT: I will take it. I take it is 
leading to some other point. 

A I did not ask those questions, Mr. Ritchie 

asked him are you marded and do you have children. 

Q 'Was anybody else present during the course 

of this interview? 

A Ye3. 

Q Who was? 

A Another agent. 

Q What is his name? 

A Kenneth Spielfogal, S-p-i-e-1-f-o-g-e-1. 

Q It is a fact you say Mr. Merolla was 
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advised anything he said could be used against him? 

MR. RITCHIE: Objection. 

THE COURT: Yes. 

MR. RITCHIE: It has been asked and answered 
THE COURT: Asked and answered. 

Q Isn't it a fact, Mr. McMullen, the question 

asked Mr. flerolla was, do you know Harry Golden? 


A No.. 

Q How about Harry Gobeman? 

A No. 

Q Do you know if Mr. Ritchie has a tendency 

to mumble? 

A I don't know if he has a tendency to mumble. 


THE COURT: I think that is the answer. If 
he knows it, so doas the jury. 

MS . SELTZER: I have no further questions. 
Wait, I am sorry. 

0 You have heard Mr. Gcbensan use the name 

Goldman in the courtroom? 

A Yes. 

Q That is the alias that he is going under? 

A I don't know — 

MR. RITCHIE: On the grounds of relevancy, 
objection. We already had testimony he wasn't 
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aware of the name Goldman prior to January, 1974. 

THE COURT: The question is, is he not now 
aware that Harry Goldman is an alias currently in 

use by Mr. Coberman. Is that your question? 

MS. SELTZER: Yes. 

MR. RITCHIE: My objection is on the grounds 
of relevancy. It has no probative value. 

THE COURT: Sustained. 

MS. SELTZER: No further questions. 

THE COURT: It's really sustained on the ground 
it was argumentative. 

MR. RITCHIE: Mr. Leone? 

MR.LEONE: I have no questions. 

REDIRECT EXAMINATION 
BY MR. RITCHIE: 

Q Mr. McMullen, have you been able to under¬ 

stand my questions when I put them to you? 

A Yes. 

Q You understand the words I have used? 

A Yes. 

Q May of 1974, had I ever — 

THE COURT: ’73? 

MR. RITCHIE: 1973. 

MR. LEONE: I object to that. There is am 


I 
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objection. The question being put is doyDu know 

whether or not I ever knew of the name. How can 

he know that? 

HR.RITCHIE: I will withdraw it. 

Q Mr. McMullen, have you been in contact with 

n^y office and with me during the course of your investigation 
in this case? 

A Frequently. 

Q Have you ever used the name Harold Goberman 

to me in the course of this case? 

A Yes. 

Q Have you ever used the name Harry Goldman to 

me in the course of this case through May, 1974? 

A No, sir, I did not know that name. 

Q At the time of this interview, are you aware 

of whether the indictment that frames the issues in this 
case had been filed? 

A Yes, I am aware it was filed. 

Q Is it not a fact the name Harold Goberman 

has been used during the course of that indictment? 

A The name Goberman was U3ed. 

Q The name Goldman used? 

A No, sir. 


Q 


Ware any other items besides this business 
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card seized from the person of Alphonse M. Merolla? 

MR.FISCHETTI: Objection. 

Q Were any other items seized — 

MR. FISCHETTI: Objection. 

THE COURT: Yes or no? 

MR. FISCHETTI: Objection. Can you take it 
at side bar? 

(The following took place at side bar.) 

MR. FISCHETTI: I did it for a purpose. 

Only because Ms Seltzer was not present at the 
last trial. I made a demand for anything seized 
from my client at the last trial. The only thing 

turned over was the business card. I have no idea 

what this is. It may be nothing, but I have no 
idea. 

THE COURT: Wa3 that the purport of your 
question? 

MR. RITCHIE: My purport was to the effect 
there wasn't one name seized, there wa 3 a large 
number of names seized. I will go into the names — 

MS. SELTZER: There was an agreement between 
the parties and it seems to me Mr. Ritchie is 
violating that agreement now . 


MR. RITCHIE: 


If you will recall, you and I 
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had a conversation in which I told you I would turn 

over toy>u, and you agreed to that, you spoke on 
the telephone — 

MS. SELTZER: Can you kindly keep your voice 

down? 

MR. RITCHIE: I am very angry now. You had 
agreed with me, Ms. Seltzer, that I had fully 

complied with the agreement to — between you and 
I and if you will recall, Ms. Seltzer, you asked 
me for discovery less than two weeks before the 

trial and I supplied a great deal of discovery to 
you and you stated it was satisfactory. 

THE COURT: I understood there was an agree¬ 
ment that none of the other names that appeared on 
that card would be disclosed. 

. MR. RITCHIE: That is correct. 

THE COURT: I inferred it had other names. 

MS. SELTZER: There were other names and 
telephone numbers. 

THE COURT: I understood the stipulation 
was not to disclose any of the other names on the 
card and I suppose — 

* 

MR. FISCHETTI: Your Honor — 

THE COURT: The other names on the card 
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were names that might compromise Mr. Goberman — 

Mr. Merolla. 

MR. FISCHETTI: Certainly. That's why we 
have the stipulation — 

THE COURT: He has said, was anythin^ other 
than the card seized. That does not disclose 
any names that are on the card. 

MS. SELTZER: I would request — 

MR. FISCHETTI: What is he going to introduce 
MR. RITCHIE: The fact that this wasn't a 
card with Harry Goberman's name alone. 

THE COURT: You can't have that, that, was 
stipulated. 

MR. GILLEN: It was on the back of the card. 

MS. SELTZER: I understand, I think I saw 
a copy of the business card, certain girlfriends 
names and married people were on it and under the 

circumstances it was agreed to leave this kind of 
information out. 

MR.RITCHIE: That was notthe basis, it was 

the basis of Fat Al, and things — names like that. 
It was on the basis of names that might give to 
some people the connotation Mr. Alphonse Merolla 

had, in the past, associated with people with 
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THE COURT: I assumed as much, but there 
was a stipulation that no other names would be used. 

MR. RITCHIE: That is correct. 

THE COURT: My question to you is, is that 
what this question calls for? 

MR. RITCHIE: No. What it calls for is 
the fact other names were on the card without 
going into the names. Your Honor, on cross — 

THE COURT: No. You can't do it and that is 
the end. 

(The following took place in open court:) 

MR. RITCHIE: I will withdraw that question. 
Q That business card, was it a business 
card of Harry Goberman? 

MR. GILLEN: Objection. That was asked and 

answered. 

THE COURT: No. Business card of Alphonse 

M. Merolla, on which was written Harry Goberman 

with his phone number. 

THE WITNESS: No, sir, it was not. 

MS. SELTZER: Can we have a side bar? 

THE COURT: Yes, of course. 

(The following took place at side bar:) 
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M3. SELTZEP.: My feeling is Mr. McMullen 

wa3 ready to blurt it out that there wa3 a nara. 

THE COURT: Whose card was it? 

MR. RITCHIE; The business card printed up 
for McNaaara Duick Pontiac. But I an not intorastsc 
in — 

THE COURT: That is the end of questioning 
about the God damn card. You stipulated it out 
and it is out. Don't do any no'.re. 

MS. SELTZER: Thank you, your Honor. 

MR. RITCHIE: If I nay — 

THE COURT: No, you may not. 

MR.RITCHIE: Yes, sir. 

(The following took place in open court:) 

MR. RITCHIE : I will withdraw that question. 
Q-Directing your attention to the date on 
which you executed the search warrant, was that the first 
tine you were informed by Mr. Shea that the contract 
release had been in existence but no longer was in existence * 
A Yes. 

Q Had Mr. Shea ever told you previously anythin j 

about any contract release? 

A Yes. 


25 


Q 


Whan had you first spoken with Mr. Shea about 
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contract releases in connection with this job? 

A In February, 1973. 

Prior to February 15th. Approximately one 
week prior to February 15, 1973. 

Q Mr. Shea was there — By the way, where vaa 



this? • • 


A In your office, in the other building. 

Q Mr. Shea was there, you were there, who, if 

anyone else, was there? 

A I was there, you were there, and an attorney 

by the name of Raymond Bergen was there, and Mr. Shea. 

Q What, if anything, did Mr. Shea aay to you 

at that time concerning any contract release? 

A At the conclusion of that meeting, Mr. Shea 

cffered to produce on behalf of Mr. Thomas McNamara any 
documents pertaining to the business relationship between 
Harold Goberman and Mr. Thomas McNamara. 


(continued next page.) 
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if anything did you a ay to that? 

I said, well, I would like to include any 


general contract relaae. 

Mr. Shea said there weren't any. The 
only release that Harold Goberoan signed wa3 a waiver of 

mechanics lien. 

Wq loft it at that. 

Q Subsequent to that conversation with Mr. 

Shea, was a subpoena served on McNamara re NuCar — 

A Yes. 

Q This first conversation, there was no lagal 

process in telling him to produce those records? 

A No, sir, he had offered as a matter of 

cooparation to produce any documents if tho Government 


so desired. 


That document — no contract release dated 


June 28th was produced as a result of that convarsation? 
A That is correct. 

i 

Q Subsequent to that, there was a subpoena 

&3 you testified? 

v 

A Yes. 

Q Now, did you servn that subpoena? 

A I believe I did. 


Didyou serve the subpoena on the custodian 


\ 
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of records of the McNamara re NuCars Incorporated? 

A Yes. 

Q Were documents produced pursuant to that 

subpoena? 

A Yes. 

o Has Government'a exhibit 16 or a — was the 

original of Government's exhibit 16 or any copy of the 

original of Government's exhibit 16 produced pursuent to 
that subpoena? 

No, sir, there wasn’t any copies produced of 
that contract release.- 

Q now, during the week you executed the search 

warrant on the offices of Thomas McNamara, have you had 
prior occasion to serve any subpoenas in that building? 

A Hell, not precisely in that building. In 

the used car facllrty of that complex I served a subpoena 
on one of Mr. McNamara's employees, a Mr. Gniazdowski. 


What type of subpoena did you serve? 

Forthwith subpoena. 

To appear before a Grand Jury, is that correc 
Immediately before a Grand Jury, yes, sir. 

And on that occasion, during the course of 
your serving the subpoena and before Mr. Gniazdowski - did 
you have occasion to see Mr. Timothy Shea? 


Q 

A 

Q 

A 

Q 
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A Yes. 

Q What, if anything, did Mr. Shea do at that 

time? 

A As I recall the incident, I was standing in 

the rear of the property behind the service facility. I 
was having a discussion at that time with John MaNaaara 

and also Alec Gniazdowski was present. 

Mr. Shea arrived and said hello and walked 
up to Mr. Gniazdowski and said, "I understand you have a 

subpoena." 

And Alec Gniazdowski showed Mr. Shea the 

subpoena. 

Mr. Shea then said to Mr. Gniazdowski, "You 
have a right to consult an attorney before you answer that 
subpoena". 

In interrupted and said, "It is a forthwith 
subpoena which commands him to appear right now." 

Q You are not a lawyer? You don’t know if 

that is, in fact, so, and Mr. Shea is an attorney? 

A That is correct. 

Q What, if anything happened next? 

A Also left in, I guess, in a oar, he was 

driving a car, a stationwagon, I believe, going to the 
Eastern District of New York. 


i 



25 
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Q Did you subsequently have a conversation with 

it, a concerning Mr. Gniazdowski? 

MR.LEONE: Your Honor, I object. 

MR. GILLEN: Your Honor, this — 

THE COURT: We are going far afield. 

MR. RITCHIE: Can I give this as an offer 

of proof at the side bar? I want to explain myself. 
(The following took place at the side bar:) 

MR. RITCHIE: Your Honor, I bring this up — 

I am not going to ask what the conversation was. 

All I am going to ask was , the fact he had a 
conversation he incorporated that in the search 
warrant. 

THE COURT: Incorporated what in the search 
warrant? 

MR. RITCHIE: The results of the conversation 
with me, okay? The reason I brought this up i 3 
oncross examination by Mr. Gillen, it was elicited 

by Mr. Gillen that Mr. McMullen was informed by 
Mr. Shea in fact, the contract release had been 
destroyed. And it is only within the context of 
a two month hiatus, and that statement cam fairly 
be considered for two months, that document was 
sought and for two months that document was not 


P . 
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produced. It was only after the United States 
learned of the Notary that Mr. Shea made the state¬ 
ment and only after Mr. Gniazdowski appeared in the 
Grand Jury that Mr. Shea ever made that statement. 

For that reason I think it is highly probative 
and relevant and it was opened up on cross 

examination by Mr. Gillen. 

THE COURT: You mean at the last trial or 
MR. GILLEN: I don’t understand. 

THE COURT: I didn’t follow part of it. 

On his cress examination of Mr. Shea at the 

last trial? ! 

MR. RITCHIE: At this trial he elicited the 

fact Mr. Shea said that he had 

THE COURT: It no longer exists--, not that 

he had destroyed it. 

MR. RITCHIE: It’s only when, in the context 
of repeatedly non production for two months that 
the full scope of exfoliation is apparent. It’s 
not as though we asked for it and were told right 

away that they destroyed it. 

THE COURT: VJhat did you expect of Mr. 

McMullen to say? 

MR. RITCHIE: I expect Mr. McMullen to 




/ 
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say that he spoke with me and I told him of the 
conversation I had with Alec Gniazdowski, and he 
incorporated it into the search warrant, and he only 
learned of it — 

THE COURT: Doesn't the warrant call for the 
contract release? 

MR. RITCHIE: That is what it called for. 

The entire search warrant — 

THE COURT: I haven't seen it. 

MR. GILLEN: It called for the books and 
records, from what I understand. 

THE COURT: Doesn't say contract release, 
does it? Does it? 

MR. RITCHIE: I do believe it does, your 

Honor. 

THE COURT: That's all I asked. I want to 
know specifically whether it says that. 

MR. RITCHIE: I do believe it does. I can 

find the search warrant for your Honor and 
present it to your Honor for consideration. 

THE COURT: I don't see what the use of this — 
MR. RITCHIE: Does your Honor wish it? 

MR. LEONE: I would like to voice an 
objection to this. Throughout this trial, Mr. 


25 



1612 a 


McMullen-redirect 


1481 




Ritchie has put himself in a position of being a 
v/itness in bolstering the credibility of the witness 
f on the stand by saying, "Didn't you talk to me and 
didn't I tell you such and 3uch, and didn't we do 

this and that." I think it is improper because of 
the amount of times it has happened in this trial. 

I don't think the Court should permit this. 

MR. RITCHIE: In the ordinary case, the 
prosecutor wouldn't have gotten involved. In this 
case either, if the course of the investigation had 

not become — 

MR. GILLEN: Personal. 

MR. RITCHIE: It has been raised by Mr. 

Gillen on cross examination. 

MR. IEONE: We had this throughout the trial. 
TtfECOUUT: We are getting so far afield. 

MR. RITCHIE: It hasn't been — 

THE COURT: All right, ask your questions. 

MR. LEONE: I have an objection. 


THE COURT: Reiterate it if you will on the 


record. 


(The following took place in open court:) 
Q Were you informed of what Mr. Gniazdowski 

had informed myself as the Government prosecutor? 


> 
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MR. GILLEN: Objection. 

THE COURT: Yes or no? 

Q And then incorporated that in your search 

warrant affidavit? 

A Yes. 


Q Nocw, when, from whom did you laam that 

Alec Gniazdowski was the notary on the June 28th contract 
release? 

A From yourself. 

Q Who did the United States Government learn 

that from? 


A Harold Goberman. 

Q How long before April 18th had the United 

States Government learned that? 

A Within a day or so, I believe. 

Q Had you previously asked Harold Goberman 

the identity of the notary? 

A Ye3. 

Q What had ho said previously? 

A Ha couldn’t remember his name. He didn't 

recall. Only that he believed him to be an employee of 
the McNamara Quick Pontiac Company. 

Q Now, Mr. McMullen, is the destruction of 


the contemporaneous notes - 



o 



1614a 


1 

McMullen-redirect 1483 


2 

Mr. Maisalman: Objection, your Honor. 


3 

MR. RITCHIE: Withdrawn. 


4 

q What is the 3 tandard operational procedure 


5 

with the FBI with regard to preparation of reports and 


6 

maintenance of contemporaneous notes? 


7 

A The standard procedure is to interview 


8 

someone, take notes, reduce your notes to writing in a 


9 

typewritten form, and to review the typewritten form and 


10 

report and if the notes are no longer necessary, to 

. 

11 

destroy them. 


12 

Q As a special agent of the FBI, do you have 


13 

other duties other than interviewing witnesses? 


14 

A Yes. 


15 

Q AT times, at the request of a prosecutor. 


16 

do you serve subpoenas? 


17 

A Yes. 


18 

Q Is it necessary at that time, according to 


19 

your rules and regulations, to prepare reports of 


20 

interviews? 


21 

A You can if you want to. I don't think 


22 

there is any set requirement specifically with relation 


23 

to subpoenas. It is up to the discretion of the agent. 


24 

Sometimes it is done and sometimes it isn't. The agent 


25 

feels that the execution of the bottom half of that 
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subpoena is enough to indicate that he has served that 
subpoena on the above named individual. Some agents do 
dictate 302's concerning the serving of subpoenas. 

Q With respect to this interview of this 

service of a search warrant, what was your reason for 
preparing reports of interview on that date? 

MR. MEISELMAN: Objection, if your Honor 
pleases. 

THE COURT: I think that i3 an inference 
from what Mr. — 

MR. RITCHIE: Yes, your Honor. 

Q Approximately how many interviews have you 

prepared in connection with this case? 

A It is difficult to state the exact — 

MR. MEISELMAN: May I object? What is the 
relevancy? 

THE COURT: Please, let's move along. 

Q Now, in connection with your notes, do you 

write your notes in a narrative form? 

A No. 

Q What form do you write notes, contemporaneous 

notes that you subsequently destroy? 

A I write phrases, sentences, sometimes just 


individual words I consider to be key word3 to refresh 







1616a 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


McMullen-redirect 1485 

my recollection during the time of dictating or preparing 
of the typewritten form. 

0 How, are there tine requirements on the 

preparation of a report of interviews? 

A Yes. 

3 vJhat are the time requirements? 

A The report of interview must be dictated 

to a stenographer within 5 working days from the date- of 
the interview. 

Q Are there further tine requirements? 

A Yes, the administrative requirement that the 

stenographer who takes the dictation- should prepare that 
dictation in typewritten form within 5 days from receipt 
of the agent from whom she got tne dictation. 

Q Besides the original report of interview, 

are there copies? 

A Yes. 

Q Those are the exaetduplicates? 

A They are carbon copies of the original. 

0 In connection with this type of investigation 

where, if anywhere, are copies sent? 

Ml. FISCHETTI: Objection. 

THb COURT: Overruled. 


25 


A 


Well, in connection with this type of 
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investigation, copies of our interview are sent to our 
headquarters in Washington, D.C. , to whoever oversees and 

supervises a case; copies sent to the United Stztes Attorney s 
office or strike force attorney's office; copies may be 
sent to other field divisions outside of New York if there 

is an investigation being conducted, we sent copies of 
pertinent information so they can conduct their in¬ 
vestigation. 

Q Now, how was it investigation — how was it 

initiated? 

A How was it initiated? 

Q Yes. 

MR. GILLEN: I object. We had testimony 
about that. 

MR. RITCHIE: I believe it was brought out 

on cross examination. 

THE COURT: I believe he was asked whether 

the interview with Mr. Goberman on August 28th was 
the first step in the investigation. 

MR. GILLEN: The question was, when was the 

first time you spoke to Mr. Harold Goberman about 
this case and that was it. 


Q 


THE COURT: You may inquire. 

How was this investigation initiated? 
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A This investigation was initiated in the 

following manner; I was in rnyoffice during the normal 
course of a business clay prior to August 2 8th — 

MR. LEOiii: I object. If there is going to 
be conversation I object to it. it is going to 
call for hearsay. 


THE COURT: 
to this question, 
of a person? 


All I want to know is in answer 
was it initiated on the complaint 


A Yes, sir, it was. 

Q fas that co.'-olaint made to yourself? 

% 

A Originally, no. 

Q To whom? 

A Dennis Dillon, an attorney with the 

Government. 


( continued next page.) 
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Q Hew did you personally become aware of this 

complaint? 

MR. LEONE: Objection. 

THE COURT: It doesn't matter. 

Q Subsequent to your becoming aware of. this 

complaint made to Mr. Dillon, what was your first step 

in the course of thi3 investigation? 

A Interview Harold Goberman. 

Q Subsequent to your interview of Harold 

Goberman, did you make checks on his background? 

A Yes, I certainly did. 

Subsequent to the interview of Harold 

« 

Goberman within a relatively short period of time, a day 
or so, I had searched for my, by our clerical staff of the 
New York office, the records of files contained in the 
New York office for any and all information pertaining 

to Harold Goberman on file in our office. 

Upon receipt of the form that we used 
indicating there were files in which Harold Goberman's 
name was mentioned, I had it delivered to my desk those 
files in which Harry Goberman was mentioned and I reviewed 
those files. 

I also had read every word that is on file 
in the Suffolk County Police Department pertaining to 
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Harold Goberman. 

Additionally, our headquarters office in 
Washington, D.C. informed me by letter — of course the 

headquarters office didn't know — it is a double check, 
they informed me Harold Goberman is mentioned in the 

l 

New York files and they will set out what files they 
know he was mentioned in to make sure I know what is in 
the files, or to review them. 

Additionally, from the identification 
bureau of the Suffolk County Police Department, I obtained 
a copy of Harry Goberman's arrest record. 

Q When, for the first time, did you’learn that 

Harold Goberman had testified in the murder trial that was 
referred to previously in the case? 

A Subseuqent to Mr. Goberman being interviewed 

and I can’t specifically fix a date, but in September of 
1972, while I was conducting other business pf a personal 
nature, I met an individual who is a — now a judge in 

Suffolk County, and I asked him if he knew — I knew that 
he had also been a former Assistant United States 
Attorney, and also a former assistant District Attorney 
in that county, and I asked him if he knew the name of 
Thomas McNamara and the name of Harold Goberman. 

He said yes. 

I 
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Q What did he say about Mr. Goberman's 

relationship to the murder trial? 

A He said that Harold Goberman — 

MR. GILLEN: I object. 

THE COURT: I thin* not, Mr. Gillen. 

Overruled. This i3 in September of 1972 as I 
understand it. 

THE WITNESS: Yes, sir, I believe either 
September or early October of 1972. He suggested 

that I contact the District Attorney’s office or 
the Suffolk County Homicide Squad for information 
pertaining to Harold Goberman, that he was involved 

or had been under investigation by those offices. 

Q After learning of Mr. Goberman's arrest sheet, 

did you then inform any individuals in the department of 

justice about that? 

A Yes, sir. If you want to include the FBI 

as an organization within the Department of Justice. 

Q Do you normally do that — 

A No. 

Q I am talking now about the prosecutor's 

arm. 

A As far as the prosecutor's arm of the 

Department of Justice, I informed you personally of Harry 
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Goberxr.an's arrest record and information I obtained from 

the Suffolk County Police Department. 

Q Did you inform anybody else in the Department] 

of Justice? 

A I informed Dennis Dillon. I had a 

discussion with him concerning this. 

Q Did you — concerning the murder trial, 

there is testimony in the murder trial — did you inform 
anybody in the Department of Justice of that fact? 

A Yes, I informed them he had been granted 

immunity in the murder trial and had testified in State 
Court concerning his participation in that trial. 

Q Was that prior to indictment? 

A Yes. 

Q Are you certain that you in-formed us that 

he received immunity? 

A (No response.) 

Q Are you certain that you informed the 

Department of Justice that he received immunity in connec¬ 
tion with that? 

A Yes, I am fairly certain!. Although , at the 

time when I found out he had been granted immunity, I 

think there was some question I couldn't find out 
specifically what immunity he had been granted. In a 
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general term, I think 1 stated he had been granted some 
sort of an immunity and testified for the people of the 
State of New York. 

Q You had informed individuals in the Depar 

of Justice about his having testified? 

A Yes, sir. 

Q Now, what was your reason for not asking 

subcontractors if they ever heard Harold Goberroan threaten 
Thomas McNamara? 

MR. meiselman: Objection, your Honor. 

THE COURT: Overruled. 

A It was my opinion at that time that if there 

were any witnesses to Mr. Gcberaan threatening Thomas 
McNamara, Mr. McNamara would have produced their names 
during the interview of February 15, 19 73. I asked that 
question several times during the interview, were there 
witnesses, and the answers were, "No, there were no witness 

Q Now, when did Harold Goberman first tell you 

that he was associated with Salvatore Spatsarella? 

A August 28, 1972, the date of the first 

contact with Harold Goberman, the date I first met Hr. 

Goberman, he told me he was an associate of Salvatore 
Spatsarella. 


25 


Q 


Do you have any indication in your report 
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20 
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that ha told you that? 

A Yes, sir, it is indicated in my report of 

interview. 

Q what did he tell you about Salvatore 

Spatsarella at that time? 

A He considered him his Rabbi. 

q What did he say about Salvatore Spatsare11a's 

activities? 

A Well, he alleged that he was a racketeer, 

if I can use that broad terra. 

q Now, with respect to what Harold Goberman 

told you about the events on June 28th after he left the 
police station — did Mr. Harold Goberraan ever tell you 
who picked him up, if anyone, at the police station? 

A Yes, sir. 

Q When was that? 

A I don't recall the exact date. I don't 

recall the exact date when he told me that. It was 

subsequent to the interview, I believe. 

q Who did he tell you had picked him up? 

A From the police station or from police 

headquarters? 

Q Fr;. x polica headquarters. 

A He was picked up by his attorney, Emanuel 
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Cefalus. I recall he told me that sometime long after the 

initial interview. 

Q At this time, do you recall when Mr. 

Cefalus wa3 first contacted by the FBI? 

A No, I don't recall the exact date. 

Q Had he been contacted prior to the commencemei 

of the first trial? 

A • No, sir, he had not been. 

Q If you know — withdrawn. 

Did Mr. Goberman ever indicate to you that 

he hadn’t — wasn't sure who had picked him up? 

MR. FISCHETTI: Objection, your Honor. That 
has already been testified to. 

THE COURT: I don't know what the purpose of 
all this is. I think we are very far afield from 
the things the jury is interested in. 

Q At the time of the initial interview with 

Mr. Goberman about threats directed toward him by Mr. 
McNamara, did he supply to you the name of witnesses who 

could bear him out? 

MR. MEISELMAN: Objection. 

THE COURT: Overruled. 

A Yes. 

q At the time of your intial interview of 
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Mr. McNamara concerning threats by Mr. Goberman, did he 
supply you with tha name of any witnesses who could bear 


him out? 


MR. MEISSLMAW: I object. That ha 3 been 


asked and answered. 


THE COURT: Asked and answered. 

MR. RITCHIE: I have no further questions. 


RECROSS EXAMINATION 


BY MR. GILLEN 


Would you tell us, please, which of your 


302's, if any, reflect these conversations you say you had 
with Mr. Shea prior to — 

A Which of these? 

Q Prior to February 15, 1973. 

A No, sir, it is a matter of policy, there are 

no 302's — it is a matter of policy not to dictate on 
hearsay evidence which has no probative \alue. 

Q You mean you select what you believe to be 

the evidence, is that your testimony? 

A No, sir, I don't select. I know, in this 

particular instance, which Mr. Shea appeared in Mr. Ritchie's 

office, it was a meeting he was representing Mr. McMullen. 

1 

What Mr. Shea said Mr. McMullen said to 
Mr. Shea is hearsay. 
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Q So we don't misunderstand each other, I 

am talking about your testimony that Mr. Shea allegedly 
said to you that Harold Goberman never signed any release 

except a release of a mechanic's lien. Where is the 


report on that? 


There is no report. 


Where arethe notes? 


A There are no notes on that. 

Q Incidentally, you say your notes are 

destroyed according to policy after the report is 
produced, right? 

A Yes. 


Q After it is dictated? 

A Hot after dictating. 

Q After it is compared for accuracy? 

A Yes, sir. 

Q Isn't it a fact that you know. Agent 

McMullen, if those notes were in existence, I could 

damand them in this court of law? 

A Yes, it is a fact. 

Q Isn't that the reason the notes are 

destroyed, so the defense counsel can't demand them in the 


court of law? 


MR. RITCHIE: Objection, your Honor. 
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THE COURT: Overruled. If you know the 
answer — 

A I do not know that. This is FBI policy. I 

do not dictate FBI policy, I just follow rules. 

Q You just follow orders? 

A Yes. 

MR. RITCHIE: I object, that is argumentative. 

THE COURT: Yes. 

Q You told us you gave us your opinion that 

i 

at the time of the - interview with Mr. McNamara, I am not 
sure of your exact words, you said your opinion at that 

time that if there were any witnesses, Mr. McNamara would 
have told you? is that right? 

A I believe words to that effect, yes, 

Mr. Gillen. ' 

Q In your opinion, from all your investigation 

in this case, did Harry Goberman threaten Thomas 
McNamara during the construction of this building? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: Sustained, of course. 

Q Did you ever investigate to determine 

whether or not Sal Spatsarella described as a racketeer 
by Harry Goberman, presented himself at this job site? 

A Did I ever investigate? 









V 
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Q Yes. 

A Yes. 

Q What did you do to investigate that? 

MR. RITCHIE: Objection. That is beyond 
the scope of redirect. 

THE COURT: Overruled. 

A I interviewed Salvatore Spatsarella. 

THE COURT: I'm sorry? 

THE WITNESS: I interviewed Salvatore 
Spatsarella. 

Q Did you interview any other people that 

were working in and about that job site to determine 
whether Sal Spatsarella was on the job site? 

A No, sir. In fact — 

Q I have my answer. There is no question, 

Mr. Witness. 

Have you ever been involved in a case before 
when you spent so much time with the assistant on a case? 

MR. RITCHIE: Objection, your Honor. 

It's irrelevant. 

THE COURT: Sustained. 

MR. GILLEN: I have nothing further. 

MR. FISCHETTI: May we have just one 
moment, your Honor? 
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(Pause.) 

MR. FISCHETTI: I have no questions. 

MR. LEONE: I have noqjestions. 

MR. RITCHIE: I have one question. 

REDIRECT EXAMINATION 

BY MR. RITCHIE: N 

Q What was the reason that there wasn't a 

report of interview prepared with respect to that initial 

conversation with Timothy Shea? 

MR. GILLEN: Your Honor, I think the witness 
has already testified as to that. 

% 

THE COURT: He testified fully. 

MR. RITCHIE: Well, then, I will withdraw 
the question, your Honor. 

I have no further questions. 

THE COURT: You are excused. 

(Witness excused.) 

(continued next page.) 
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Harold Goberman? 

A Yes, I do. 

Q And have you aver represented that 

Individual? 

A Yes, sir, I have. 

Q On how many occasions? 

\ 

A In matrimonial actiora that he was involved 

in and in actions with HarMac Construction Company, 

Thomas McNamara, Radiocar — 

Q When did you first represent Mr. Goberman 

with respect to the construction of the New McNamara 

building? •' 

A I believe the contract or the negotiations 

were in the early part of 1972, I can't remember the 

exact month, probably, say, around March, somewhere in 
the early part of '72 the contract was signed. 

Q And you took part in those contract 

negotiations? 

A Yes, sir. 

Q And did you continue to represent Mr. 

Goberman after the building contract had been signed? 

A Yes, I did. * 

Q And were you representing Mr. Goberman on 

June 28, 1972? 
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A Yes, I was. 

Q On that date, did you have occasion to 

hear from Mr. Goberman? 

A Yet. 

Q And how did you first hear from Mr. 

\ 

Coberman? 

A A telephone call to my office which either 

I or my secretary answered, but I eventually spoke to Mr. 
Goberman at that time, and that is how I heard from him 
on that day, and he told me he was in the intelligence 

section of the police department, I believe, or was 
being held by the police department of Suffolk County and 
would I come down. 

Q And did you subsequently go to the Suffolk 

County Intelligence headquarters? 

A Yes, I did. 

Q And while you were there, did you see Mr. 

Goberman? 

A Yes. 

Q And do you recall what time of day you 

received the telephone call? 

A Late morning, I believe late morning-early 

afternoon, something like that. 

Q And how soon after you received the 
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telephone call, did you arrive at the Suffolk County 
police headquarters, intelligence section? 

A I would say within a half hour, 45 minutes, 


Goberman? 


And when you got there, did you see Mr. 


Yes, I did. 

And how soon after you got there? 

I would have to — Let's — Let '3 see, I 


would say about a half hour, 15 minutes, a half hour. 

It could have been longer, but it was sometime, an 

\ 

interval between the time I requested to see him and the 


time I saw him. 


You saw him? 

Yes, sir. 

And when you saw him, did you have 


occasion to observe his clothing? 


Yes. 


Q And can you describe anything unusual 

which you noticed about his clothing at that time? 

4 

A My recollection was that he had a tear 

in the jacket, the suit jacket, I believe it was the 
left shoulder of that jacket. 

Q And after you first saw Mr. Goberman, did 

you have occasion to leave the building with him? 
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Yes. 


A 

Q And where, if anything, did you proceed to 

after leaving the building? 

A I took Mr. Goberman to my car and drove 

to LenAl Contracting, LenAl, the house that LenAl 
contractors operated from. 

Q And did you have occasion during or after 

your left the police station to observe how Hr. Gobs man 
was walking? 


A 

Q 


A 

happened. 


Yes, he was limping. 

And did you ask him about that? 

MR. GILLEN: Objection, your Honor. 

THE COURT: No, he may answer. 

Well, yes, I asked him basically what. 


Q And what, if anything, did he say? 

MR. FISCHETTI: I object to that. 
the COURT: Overruled. 

A He said words to the effect that some 

goons had done a job on him and compelled him to sign a 
release. 

Q And did he say where this had happened? 

A At McNamara's office. 

Q And on that occasion in whose car did you 
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2 

to LenAl Contractors? 

3 

A 

In my car. 

4 

Q 

And did you walk to the car from the police 

5 

station? 


6 

A 

Yes. 

7 

Q 

Did Mr. Goberman walk on his own or was he 

8 

assisted in 

any way? 

9 

A 

I assisted Mr. Goberman to the car. 

10 

Q 

What precisely did you do? 

11 

A 

I believe I put his arm over my shoulder and 

12 

j supported him as he walked. He requested assistance and i 

13 

I gave him 

1 

assistance. 

14 

Q 

Now, during the course of your representation 

15 

of Mr. McNamara — of Mr. Goberman, did you ever have 

I 

16 

occasion to 

meet or speak with Thomas McNamara? 

17 

A 

Yes. 

18 

Q 

And you recognized that individual in this 

19 

courtroom. 

don't you? 

20 

A 

Yes, I do. 

21 

Q 

And can you point him out, please? 

22 


MR. MEISELMAN: The identification has been 

23 

1 . , 

conceded, your Honor. 

24 

Q 

And prior to June 28th, when had been the 

25 

1! 

last occasion that you had spoken with Mr. Thomas McNamaral 

| 
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2 

A 

The day prior, I would say the 26th or 

3 

27th, within 

that time span. 

4 

Q 

And how had you spoken to Mr. McNamara? 

5 

A 

By tdephone. 

6 

Q 

And during the course of that telephone 

7 

conversation 

, what if anything did you say and what if 

8 

anything did Mr. McNamara say? 

9 


MR. MEISELMAN: Objection, your Honor. 

10 

4 


THE COURT: No, no. You may answer. 

11 


THE WITNESS: If I may give some background 

12 

on that, your. Honor, or just the words — 

13 


THE COURT: No, I think the jury probably 

14 

knows 

enough background. 

15 


You will state the content of the conversatio 

16 

A 

My best recollection of it, Mr. Ritchie, 

17 

was that I told Mr. McNamara in that conversation, that 

18 

the matter would have to go into arbitration or the 

19 

Supreme Court to be resolved, and that Mr. Goberman would 

20 

not voluntarily get off the job. 

21 

Q 

i 

Now, have you ever represented Thomas 

22 

McNamara in 

any course of action or in any legal situations 

23 

• 

sir? 


24 

A 

Yes . 

“1 

1 

Q 

In connection with what? 
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A The sale of a parcel of real estate in 

Port Jefferson. 

Q And when did you enter into this represen¬ 

tative capacity with regard to Mr. McNamara? 

MR. MEISELMAN: Your Honor — 

THE COURT: This seenu to be wholly besides 
the point. 

MR. RITCHIE: Then I will withdraw the 

question, then, your Honor. 

I have no further questions of this 
witness at this time. 

Oh, may I, may I just ask one? 

% 

BY MR. RITCHIE: 

q At the time you received this call from 

Thomas McNamara with regard to your representation of 
Mr. Harold Goberman, were you, at that time, representing 
Mr. McNamara in another capacity, in connection with the 

sale of that land in Port Jefferson? 

A That real estate transaction, yes. 

MR. RITCHIE: I have no further questions. • 

MR. MEISELMAN: Your Honor, may I respect¬ 
fully request a recess for a few moments? 

THE COURT: Ye3, all right. 

We will have a short recess, ladies and 
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gentlemen; don't discuss the case with one another 
or with anyone not on the jury until it is given 
to you to decide. 

(At 3:07 P.M. the jury left the courtroom.) 
(At 3:25 o’clock P.M. the following occurred 
in the absence of the jury:) 

THE COURT: Will you come forward, please, 

Mr. Shea. 

MR. SHEA: Your Honor, I have been out in 

the corridor for two days 

THE COURT: I am sorry. 

MR. SHEA: I have been out in the corridor 

% 

with my secretary for two days and ray office 
schedule has been disrupted greatly, and if one 
of us could get back to the office just to mind 

the store, I would appreciate it, and if we could 
have myself appear this afternoon ray secretary 
was just let go to go home, she just left 

THE COURT: Well, I don't — I should not 
think that Mr. Sfaelos is going to be examined for 
very long. 

MR. SHEA: I have just been informed that 
Mr. Ritchie has two witnesses whora he intends to 


put on before me. 
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MR. RITCHIE: Your Honor, they have also 

been waiting for two day3, these are two minor 
witnesses. 

THE COURT: Let us hurry up and get them 

done. 

MR. RITCHIE: I had intended to start 

\ 

with Mr. Shea, I apologize for the delay, there 
are a number of reasons which maaa it necessary to 
deviate from what I considered to be the actual 
schedule. 

THE COURT: You see, you weren't here at 
10 o'clock when we were willing to start-with you, 
and we took Mr.McMullen, and he took a great deal 
more time than anybody thought. 

MR. FISCHETTI: You* Honor, I have a hearing 
before Judge Platt at 4:30. 

THE COURT: It will be 4:30 if we don't get 
on with this. 

MR. FISCHETTI: If I were to leave at 

29 minutes after 4, Mr. Gillen will cover, is 
that all right? 

(The jury then took its place in the 


* 


jury box.) 
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CROSS EXAMINATION 
BY MR. MEISELMAN: 

Q Mr. Sfaelos, my name is Leonard Meiselman, 

I am co-counsel with Mr. Gillen for Mr. McNamara. 

Mr. Sfaelos, do you have a file concerning 

THE COURT: I beg your pardon? 

MR. MEISELMAN: Sir? ■ 

THE COURT: Go ahead, sir. 

Q Do you have a file concerning the mattar 

of Harold Goberman and/or HarMac with reference to the 
construction of a building on Nesconsett Highway? 

A No, I don't, sir. 

(continued next page.) 
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Do you have such a file in your office? 

No, I don't, sir. 

Have you ever kept a file concerning that? 
Yes, I did, your Honor — excuse me, yes. 


sir, I did. 


Q Where is that file, Mr. Sfaalos? 

A Another firm of attorneys, I believe in 

Garden City or Mineola, took over the matter when I did 
not want to become involved in any litigation with 


Mr. McNamara. 


So that all your papers, everything, was 


turned over to these other attorneys ? is that right? 

A Yes, whatever was in that file, yes, sir. 

0 Including any notes you may have made? 

A Except i». the diary in my office, my office 

• * • 

diary, if that is what you mean by notes. 

Q Other than your office diary — 

A Well, as far as appointments — 

Q Your office diary would have appointments 

and that would be it? 

A Appointments, yes, sir. 

Q But if you made notes concerning telephone 


conversations or meetings or what had occurred on this 
specific date, that would have been in your file; is 






that right? 


Haber? 
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It could have been in both, sir. 

Do you know the firm of Kantor, Plotnick and 


Yes, sir. 


Q And is that the firm that you turned over you* 

. \ v 

entire file to? 

A Yes, sir. 

Q Now, when you testified today you are testi¬ 

fying completely from your recollection; is that correct? 

A Yes, I would say yes, sir, my best recollection. 

Q Now, before coming to court at apy time did 

you speak with anyone concerning the testimony you may be 
called upon to give here today? 

A Yes, I did. 

v • 

q With whom did you speak, sir? 

A I spoke to Mr. Ritchie. 

q And did he go over with you the facts that 

he wanted to elicit from you? 

A No, he did not, sir. 

q He did not go over any facts at all? 

A Yes, we went over facts. 


25 


And did he show you any testimony? 




1 


1644a 

1 


Sfaelos-cross/Meiselman 1513 

2 

A 

Did he show me testimony? 

3 

Q 

Yes, sir. 

4 

A 

No, he did not show me testimony. 

5 

Q 

Did he show you any written papers? 

6 

A 

No, he didn't show me written papers. 

7 

Q 

Did he tell you what testimony or written 

8 

papers may 

contain? 

9 

A 

Are you referring to my testimony, sir, 

10 

if I ~ 

| 


11 

Q 

Yes, the testimony you are giving here 

12 

today, did 

you discuss any of that testimony with Mr. 

13 

Ritchie? 

* 

/ 

% 

14 

i 

A 

Oh, yes, I said that I did. 

15 

Q 

And did Mr. Ritchie tell you what some 

16 

testimony 

. 

or written papers may contain in discussing 

17 

this with you? 

18 

A 

I don’t understand, are you referring to 

19 

my prior testimony? 

20 

Q 

Any testimony whether yours or anybody 

21 

i 

elseh . did you discuss that? 

1 

22 

A 

My prior testimony, yes, I have a copy of 

23 

my prior testimony. 

24 

Q 

I see. 

a 

25 

i 

M 

And you read that? 
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A Yes , I did. 

Q When did you read that, in Mr. Ritchie's 

office? 

A No, as a matter of fact I read it in my 

office, sir. 

Q Now, did you ever discuss this case and 

\ 

your coming here with Mr. Goberman,.Harold Goberman? 

A He knew that I was coming here, yes. 

Q Sir, did you discuss your coming here with 

him? 

A No. 

Q When is the last time you saw Harold 

Goberman? 

A This is, I would say, about 20 days ago, 

roughly, sir, 20 to 25 days ago. 

Q Now, about 20 or 25 day3 ago, did you spend 

a considerable amount of time in his presence; did you 
not? 

A Yes, sir. 

Q Did you, at any time while you ware in his 

presence, at that time, discuss with him in any way, 
either what his testimony was or what yours would be in 
the event you were called to testify? 

A No, sir. 
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Q Never? 

A Not in the past 20, 21 days ago, 25 days. 

Q How about shortly before that, did you 

discuss it with him? 

A No, sir. 

Q Well, does Mr. Goberman — withdrawn. 

I believe you testified that you rendered 
substantial services on his behalf as an attorney? 

A Yes, sir, I did say that. 

Q Does Mr. Goberman owe you any money? 

A Yes, he does. 

Q Will you be good enough to tell us how 

much? 

A I believe the balance is $5,000, sir. 

Q Now, in turning over this file to Kantor, 

Plotnick & Haber, did you have any arrangement with that 
firm as to a percentage of fees or work performed with 

respect to an action against Mr. McNamara for some 
million and odd dollars? 

A No. 

Q Nothing at all? 

A None at all in regard to that, sir. 

Q Who, in that firm, did you have a talk 

with about this case? 
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Q Yes, sir. 

A About this trial pending? 

Q Yes. 

A No one. 

q How about the action against Mr. McNamara 

for some millions of dollars, did you discuss that with 

anyone in that firm? 

A No, I did not, sir. 

Q Did you have any discussions prior to 

delivering the file to them? 

A I might have, certainly they were going to 

come and pick up the file, yes, sir. 

q Did you have any authorization in writing 

from Harry Goberman to deliver the file to Kantor, 

Plotnick & Haber? 

A I would assume no, I think -- he told me 

that they had taken thr* file and that is fine. 

q Did you ever have in your possession any 

of the bank accounts or checkbook or payroll book of 
HarMac; is that correct? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: He may answer. 

^ I did to my best recollection, sir, I had 


li 

il 
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cancelled checks and bank statements for the period of 

time Mr. Goberman was on the job. 

Q I believe my question, Mr. Sfaelos, was: 

Did you have any of the books of account 

including the checkbook and the.payroll book? 

A Well, sir, I've tried to answer your 

question fairly. 

i 

Q Did you have — 

THE COURT: I think he means strictly. 

A I did not have the payroll book, I did not 

have a payroll book, I did not have a book of accounts - 
what was the other book you mentioned, sir? 

Q The checkbook. 

A The checkbook, I might have had, if you . 

take it to mean in relation to the cancelled checks. 

Q I'm talking about the checkbook. 

A The book itself? 

THE COURT: The book of stubs. 

A No, I don't believe so. 

No, sir, I don't believe I did. 

Q Now, sir, does your office maintain any 

system where telephone calls are listed as they coma in? 

A No, sir, no formal record of that, no. 


Q 


You don't time either the call or from whom 



\ 
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2 

it came in 

at any given time? 

3 

A 

No, sir. 

4 

Q 

Do you recall Mr. Goberman speaking to you 

5 

on the telephone and in substance asking you to come to 

6 

the police 

station, or was that a message that you 

7 

received? 

\ 

\ 

8 

A 

No, I spoke to him personally. 

9 

Q 

On the telephone? 

10 

A 

Yes, sir. 

11 

Q 

And he asked you to come to the police 

12 

station? 

( 

13 

A 

% 

Yes, he did. 

14 

Q 

Now, when you got to the police station. 

15 

Mr. Sfaelos 

1 

, where was Mr. Goberman in that building when 

16 

you first observed him? 

i 

17 

A 

I believe he was being brought down a 

18 

corridor in 

the new building, in the intelligence section 

19 

of the Suffolk County Building. 

20 

Q 

Do you know who was with him? 

21 

I 

: a 

They were not uniformed but two — 

22 

Q 

Do you know who they were? 

23 

I A 

The names of the individuals, no, sir. 

24 

i 

Q 

i 

Yes, sir? 

25 

i A 

it 

1 

r 

!■ 

I don' t knav. 


1 


1 

1 
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2 

Q 

Have you ever seen them since? 

3 

A 

No. 

4 

Q 

Did you have occasion at that time to 

5 

observe Mr. 

Goberman? 

6 

A 

Yes, I did, sir. 

7 

Q 

And will you tell us, sir, if you remember, 

\ 

8 

what he was 

\ 

wearing? 

9 

A 

I believe the first time I saw him, sir. 

10 

. 

he was wearing a pair of pants to a suit and a shirt and 

11 

I believe he — I can’t recall if he had a tie on or not. 

12 

I don’t recall. 

13 

Q 

Now, with respect to the pants aijd the shirt 

14 

and the tie 

, did you observe anything about it that would 

15 

stay in your memory? 

16 

A . 

Just, you know, later the jacket, I saw the 

17 

jacket and 

the jacket, to my best recollection, was tom. 

18 

Q 

Were the trousers torn? 

19 

A 

Not that I recall, sir. 

20 

Q 

Was the shirt tom? 

21 

A 

Not that I recall, sir. 

22 

1 

Q 

Was the tie tom? 

23 

A 

I said I don’t recall if he had a tie or 

24 

* 

not. 


25 

Q 

| 

1 

The tie, shirt and trousers, you say, looked 


<4 ' ’ 
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normal to you? 

A I don’t understand that question, sir, I 

don't know what you mean by normal, and I'm not trying to 


be — 


Was there anything abnormal about the shirt. 


tie and trousers? 


A Other them the fact that the jacket — 

wait a minute, wait a minute, the shirt, tie and trousers, 
no, I can't say that there was anything abnormal about 


them. 


Did there come a time when you saw Mr. 


Goberman with a jacket? 


Yes. 


Where was that, sir? 

As we left the station. 

As you left the station, did Mr. Goberman 


put on his jacket? 


A Either in the station or on the way out. 

Q He put it cn? 

% 

A Yes, sir. 

Q And when he put it on, what did you notice, 

if any thing, about the jacket that was out of the 
ordinary? 


25 


A 


The shoulder was ripped. 
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18 

19 

20 

21 
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25 


Q Which shoulder? 

A I believe it was the left shoulder, sir. 

q Now would you please indicate to his Honor 

and the jury, to your best recollection, where this rip 
was? 

A I would say it would be, you know, here 

in the — what would you call this part of the jacket 
(indicating) , I am not a haberdasher. 

Q You are indicating — 

A The left shoulder, the top of the jacket, 

where it meets with the sleeve. 

Q You are indicating this (indicating)? 

A That is correct, the — between the arm and 

the shoulder bone, here on the end (indicating). 

q Outside here, am I pointing correctly 

(indicating)? 

A No, it is on the top, the material portion, 

the padding on the shoulder. 

Q And that was tom? 

A Yes, sir. 

Q How big a tear would you say it was? 

A It was torn so that it was a noticeably 

tear, I would say — I can't be too approximate, I don't 
accurately recall it, I know it was a visible tear. 
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Q If you find difficulty in approximating it 

in inches or whatever it may be, could you indicate it 
this way (indicating) or this way, if i m ay indicate to 


the best of your recollection? 


Would you like an approximation, sir? 


I would say four inches. 


A four inch tear? 


Yes. 


Q That would be approximately from here 

to here (indicating)? 


No, no, it would be — 


Smaller? 


You are indicating the improper area of the 


tear. 


Indica*ing here to here (indicating)? 


That is about right, yes. 


Did Mr. Goberman call it to your attention? 


No, he did not. 


Was it a warm day? 


I can't recall the temperature, sir. 


Were you wearing a jacket? 


i Yes, I was. 


Q Now, to the best of your recollection, Mr. 

Sfaslos, approximately what time of day did you arrive at 






1654a 


Sfaelos-cross/Meiselman 


1523 


the police station on June 28th? 


A It was late morning-early afternoon that 

day, sir, somewhere, a3 I said, a3 L testified earlier, 
between 12 and 2. I reached much earlier than two, but 
it was in the late morning-early afternoon at the police 
station when I arrived. 

Q Now, prior to June 2 8th, when is the last 

time yau spoke with Mr. Goberman, Harold Goberman? 

A I would say the day prior. 


withdrawn. 


And after June 2 8th, when i3 the next — 


After this first time that you say you met 


Mr. Goberman at the polica station and took him to LenAl's 
office, did you see him again that day? 

A That day, no. 


Did you see him again the next day? June 


29th? 


A I could have, I can't be sure. 

Q Well, do you have any recollection, do you 

have any records as to whether you saw him on June 29th? 

A I might in my office diary, sir, indicated 

whether I had an appointment, but I know I was seeing Mr. j 

Goberman during that period of time so it is quite possible 
that I did. 
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immediately prior to June 28th, within a matter of days, 
the receipt of a document by Mr. Goberman from the 

McNamara Rental Cars, terminating this contract for the 
construction of the building? 

A Ho, sir. 

Q Had you seen such a letter? 

A A letter? 

Q Yes. 

A Ho, I don’t recall seeing such a letter. 


sir. 


(continued next page.) 
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Q To your knowledge, then, as far as you know, 

Mr. Goberman never showed you a letter terminating this 
contract? 

A Yes, sir. 

Q Did you ever prepare a letter on behalf of 

Mr. Goberman wherein Mr. Goberman terminated the contract? 

A I don't believe I did, sir. 

Q Well, do you know, sir, or not? 

A I do believe, if I did, it would be on 

my stationery and I don't recall ever preparing such a 


letter. 


Did you ever prepare a letter on a blank 


letterhead addressed to Thomas McNamara which in substance 
terminated the contract? 

A No, sir. 

Q Do you know if Mr. Goberman was represented 

by any other counsd. at that time? 

A I don't, sir. 

Q As a matter of fact, Mr. Goberman was 

represented by other counsel at that time and you are 


aware of it, are you not, sir? 
A No, sir. 


Did you ever hear of the film of Joyce 


& Malloy in Smithtown? 


r 
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weren't they? 


Yes, sir. 

They were Mr. Goberman's lawyer at that time, 


Not to my knowledge, sir. 

Mr. Goberman never told you this? 

No, sir. 

Did you ever have any correspondence with 


Joyce & Malloy on behalf of Mr. Goberman? 

A I believe there is correspondence from 

Joyce & Malloy concerning Mr. Goberman, yes. 

Q And concerning their representation of 


Mr. Goberman? 


that you saw. 


yes , sir. 


In this matter, sir? 

Let us say first, there is correspondence 


Yes, I would say that there is correspondence, 


Yes.. 


And you have that in your file? 

Which file, sir? 

The file you turned over to Kantor, Plotnick 


6 Haber? 


Not concerning this matter, sir. 

I see, but putting this matter aside for the 


Q 


I 
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moment, do you know that Joyce & Malloy were counsel to 

Mr. Goberman at the same time that you say you were 
counsel to Mr. Goberman? 

A No, I don't know that they were counsels 

the same time that I was counsel. 

Q Give or take a few days? 

A I don't know, I’m not aware of any 

representation by them, sir, give or take a few days. 

Q No representation by them, but did you have 

any correspondence in your folder which in words or in 
substance, indicated to you that Joyce & Malloy were 

representing Mr. Goberman? 

A No, I don’t recall ?uch correspondence at 

all, sir. 

Q But you do recall correspondence from 

Jcycs & Malloy? 

A Yes, I have seen letters from Joyce & 

Malloy. 

Q Isn't it a fact, Mr. Sfaelos, that if you 

had a conversation with Mr. McNamara on the 27th it was 
with reference to defendant's exhibit AQ in evidence, 
which I now show you. 

(Document handed to the witness.) 

THE WITNESS: Can you repeat the question 
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now, sir? 


MR. MEISELMAN: Mr. Reporter, would you 
please repeat it? 

(The reporter repeated the question.) 

A No, sir. 

o find you now state, sir, that you never saw 

either that letter or the ordinal or a copy thereof, 

end you did not know of its existence, is that correct, 
is that a fair statement? 

A On what day, sir? 

^ In or about June 28th? 

A N °' Sir ' 1 don,t *«-U seeing this document 

prior to this time. 

Q Never saw it before? 

A I don't recall seeing it, sir, this is the 

first time I saw it. 

Q Would your file refresh your recollection? 

A It probably would, sir. 

0 And you knew that you were coming here today 

to testify concerning a relatively important matter? 

A Certainly. 

Q Did you have an opportunity if you wished to 

look at your file to refresh your recollection? 

A Maybe I could have gone to that firm of 
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attorneys and looked through the file, I don't know, sir. 

Q Dut you didn't, Mr. Sfaelos, did you? 

A Ho, I didn't. 

Q Did you represent Mr. Goberman in February 

of 1972? 

A I would say that is a fair statement, yes, 

sir. 

Q And did you represent him with reference 

to the negotiations of a stockholders' agreement in LenAl 

j 

Corporation? 

A I believe I did, yes. 

Q Atthat time there were negotiations between 

Harold and Allen and Helen Goberman concerning a stockholdejr 
agreement between the three of them in LenAl; is that 
correct? 

A Ves, there were conversations. 

Q Because Harold was a stockholder in LenAl, 

whether of record or not; isn't that so? 

A I don't know, sir. 

Q And yet you represented him on these 

negotiations? And you don’t know that? 

A I don't believe he was a stockholder, sir. 

Q Well, I am not asking you what you believe, 

do you know? 
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A Well, whether he was or was not a s 

Was he not, as a natter of fact, a stock- 

I 

holder, not of record? 

A I don't believe that is legally possible, 

sir. 

Q You don't believe that people can make an 

agreement among themselves as to what their status may 
be irrespective of any written documents or the issuance 
of stock? 

MR. RITCHIE: Your Honor, I’m going to 

object 

A Certainly. 

MR. RITCHIE: I'm going to object on the 

grounds of relevancy. 

THE COURT: Well, well, it is besides the 

point. 

Q They can make, you have seen such agree¬ 

ments? 

A Of course they could make such agreements. 

Q And wasn't there an agreement between them 

in February 1972? 

A Not according to Allen and Helen. 

Q According to Harold, wasn't thare such an 

agreement? 


y 

/ 
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Did he make such an agreement? 

Wasn't there such an agreement? 

Ho, there was no such agreement. 

I see. 

Did Harold ever tell you that Thomas 


McNamara -- withdrawn. 

That he was like a son to Thomas McNamara? 
MR. RITCHIE: Objection on the grounds 

of relevancy, your Honor. 

THE COURT: Overruled. 

MR. RITCHIE: Objection, then, on hearsay. 

THE COURT: He may answer. 

A Did Harold Goberman ever tell me that he 

was like a son to Thomas McNamara, he might have, sir. 

Q Can you tell us to the best of your 

recollection, when Mr. Goberman might have said such a 


thing to you? 


MR. RITCHIE: Objection, your Honor. 
THE COURT: Overruled, Mr. Ritchie, 
(continued next page.) 


I 1 
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A - At the time, on or about the time when the 
contract was originally to be signed or entered into, I would 
say, you know, within a couple of weeks of that initial sign¬ 
ing of the contract. 

Q Did you call Thomas McNamara or did Thomas 

McNamara call you? 

THE COURT: ’.Then was this. 

MR. MilSEEMAN: On June 27th, sir. 

A X believe I received a call from Mr. McNamara, 


sir. 

Q Did ha tell you that there were negotiations 

concerning the termination of this contract? ^ 

A No, sir. 

Q He never said anything at all about that? 

A That there were negotiations for termination, 

Q In words or in substance? 

A No, sir. 

q That the contract was to be terminated? 



A Oh, yes, he told me he wanted Harry off the job 

Q .. Right, and did he in words or substance say 

that there were discussions about that? 

A No. 


Q 


Never said anything like that to you? 
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2 

0 

And your reply was in substance, "Never, it 

3 

will be in 

Court"? 

4 

A 

Wrong. 

5 

Q 

Or in arbitration? 

6 

A 

Well, you can culminate it with that, it would 

, 1 

7 

have been arbitration or put into toe Supreme Court and a lien 

8 

filed by Mr. Goberman or Harnac Construction, yes, sir. 

9 

Q 

How, sir, you represented Mr. Goberman in the 

10 

first week 

of July 1972? 

11 

A 

It's possible I did, yes. 

12 

Q 

Well, you represented him on July 29th, don't 

13 

% 

you remember whether you represented -him in the first week 

14 

of July? 


15 


MR. RITCHIE: Objection, that is not the 

16 

testimony. 

17 


MR. LEONE: July, July? 

18 


MR. RITCHIE: June. 

19 


MR. MEISELMAN: I beg your pardon, I beg your 

20 

pardon, representing him on July 28th. 

21 


THE COURT: June 28th. 

22 


MR. MEISELMAN: Again I apologize, June 28th. 

23 

A 

Yes, sir, I did. 

24 

Q 

Yes. 


25 


On June 29th did you represent hin? 
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Yes, sir. 

How about July 6th? 

It is quite possible if that is not a Saturday 


or Sunday. 


Q Mow, sir, now did you on July 6th prepare a 

I 

mechanic’s lien on the premises that were under construction? 
A I don't believe I did, sir. 

Q But you were Mr. Goberman's lawyer, weren't you! 

MR. RITCHIE: Objection, argumentative. 

THE COURT: Just asked. 

Q You know nothing about the filing of a mechanic 'j 


lien? 


A I don't believe I do, sir. 

THE COURT: If you have a copy of that, show it 
to him and then he may answer. 


BY MR. MEISELMAN: 


When did you turn over your file to Kanter, 


Plotnick and Haber? 


collection? 


I don’t recall that, 3ir. 

Can you give me the month? 

No, I don't believe I can. 

Was it in August, to the best of your re- 


It could have been* sir, it could have been 


/ 




] i 
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before that. 


How, had you been in discussion with a Mr. 


Desmond O'Sullivan on the question of payments? 

A Yes, sir. 

Q And did Mr. Desmond O'Sullivan deliver money to 

you for use on this job? 

A Yes, he did. 

Q How much did he give you? 

A He gave me a check in this period in June, I 

would say about the middle of June — 

Q Yes? . 

A — for a requisition that had been approved on 

this job by the architect, whoever the architect happened to 


be at that time. 


Q Do you know who the architect was at that time? 

A . That was one of the problems — 

Q Ye3, sir, I know. 

A There was a substitution of architects about 

that time and — 

Q I know — 

A I believe it was Romeo who was coning in and 

there was a previous guy that had approved some requisition, 
a May requisition, if I recall. 

Q And you received money under that requisition? 
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Yes, I did. 


Out of that requisition, how much money did 


you keep? 


A I don't remember, I think it was probably some¬ 

where around a thousand dollaxs, if I recall, $1,500 maybe, 

I don't remember exactly. 


from? 


Has that the only requisition you kept money 


A Yea, sir. 

Q For yourself? 

A To the best of my knowledge, yes, sir. 

Q Did you have correspondence with Mr. O'Sullivan 

concerning this natter? 

A I'm sure there is correspondence in the file, 

yes. 

Q • And you don't have that? 

A No, sir, it would be with the file. 

q Did you have any escrow documentation indicating 

receipt by you of moneys? 

A I believe at the time I met Mr. O'Sullivan, 

about the middle of June, I did sign a letter, I don’t know 
if it was an escrow agreement or an agreement of some form, 
concerning this amount of money which was performed, to the 
best of my recollection. 


25 
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HR. MEISELMAN: May I have th±3 marked, sir. 

THE CLERK: Yes, air. 

AX narked for identification, deferdant 
McNamara's exhibit AX. • 

(So marked.) 

BY MR. MEISELMAN: 

Q I show you defendant's exhibit AX, Mr. Sfaelos, 

and I ask you whether your signature appears thereon? 

A Ye3, that is my signature. 

Q Is that the document under which you had 

acknowledged the receipt of the moneys in escrow? 

A If I can read it. 

Is this really — yes — if you want — yes, ye: , 
MR. MEISELMAN: I offer it in evidence, your 

Honor., 

MR. RITCHIE: May I see it, your Honor. 

THE COURT: Yes, certainly. 

MR. RITCHIE: Your Honor, I would just ask the 
witness to read two words only for the sake of ray 
understanding of the paper. 

These two words (indicating to witness). 

THE WITNESS: In escrow pending partial release. 
MR. RITCHIE: "In escrow pending," now I under¬ 
stand. 


i 
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THE COURT: "Partial release" are the two words. 

THE WITNESS: "Releases." 

HR. RITCHIE: My only objection is as to 
relevancy, it appears to me to be not relevant to the 
issues in thi3 case. 

THE COURT: The jury has heard about it, it may 
be received. 

THE CLERK: It is now defendant's exhibit AX 
in evidence. 

(So marked.) 

(Continued next page.) 
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BY MR. MEISELMAN: 


Hr. Sfaelos, there were discussions leading up 


to that exhibit? 

A Yes, sir. 

Q And those discussions were raainly concerning 

the question as to whether these moneys were to be paid to 
the contractors directly; is that correct? 

A_ Whether these particular moneys were to be paid 
to the contractors? 

Q Yes. 

A Mr. McNamara was — 

Q Ho, was that the discussion, basically? 

A Ho, it was — basically the discussion was — 

Q Let me ask you this, then: 

In the discussions which led up to the document. 


is it fair to state that Mr. McNamara or his attorney 


were 


concerned that the moneys payable on the requisitions may not 
go to the contractors? 

A Correct. 

THE COURT: Sub-contractors. 

Q Or sub-contractors. 

A Sub-contractors. 

Q The sub-contractors, yes, sir. 

And is it fair to state that Mr. McNamara and 


T- 
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his attorney wanted to make sure that the money they paid on 
tha requisition would go to the sub-contractor3? 

A Absolutely. 

Q And that is what led up to thi3 escrow agree¬ 

ment? 

A That is accurate. 

. I 

Q All right. 

Mr. Sfaelos, when if at all after June 28th, 
within the next month or two thereafter, did you see Harold 
Goberaan, if you ever saw him at all in that period? 

A I would say I saw him in relation to a family 

court matter. 

Q When did you see him, sir? 

A I honestly can’t recall, it probably was in 

July, definitely in July. 

Q Wa3 it a natter of days, was it a matter of 

weeks? 

A Oh, I would in all fairness say within that 

month following, within the month of July, I assume. 

Q Can you place it any closer than that, 3ir? 

We are talking about July 28th. 

THE COURT: No, June 28th. 

0 June 23th, and July is only a few days away. 

THE WITNESS: Your Honor — 


7 
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Q If you had to write to him — 

A If I had to write to him, I would have had his 

address. 

Q What was his address? 

A I never had it, I never wrote to him. 

Q I see, I see. 

Now, on June 28th you went to Len-Al's after 
being at the station house? 

A Yes, to the house. 

9 Now, did you go to Len-Al at Mr. Goberman's 

request or direction? 

A Yes. 

Q He didn't say to you that he wanted you to take 

him home? 

A No, he told me to drop him off at Len-Al 

Contractors and he showed me the way. 

Q As a matter of fact, Mr. Sfaelos, it was you 

who suggested that Mr. Goberman see a doctor? 

A Yes, it was, it is my -recollection. 

Q As a matter of fact, sir, it was you who 

suggested that Mr. Goberman go to the firm of Kanter, PlotnicJ< 
and Haber to sue Mr. McNamara? 

A Completely incorrect. 


MR. MEISELMAN: 


Thank you, sir 
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MR. LEONE: No questions. 

MR. FISCHETTI: No questions. 

MR. RITCHIE: I have about two. 

REDIRECT EXAMINATION 
BY MR. RITCHIE: 

Q You stated on the beginning of your cross- 

examination by Mr. Meiselman that you did not wish to get in¬ 
volved in any litigation arising from the events of June 28th 7 

A That is correct. 

Q What was your reason for not wishing . to get 

involved in such litigation? 

MR. MEISELMAN: Objection. 

THE COURT: Sustained. 

Q Now during the course of your representation 

Goberman in connection With the McNamara Buick job 
site ana in the course of its construction, did Mr. Goberman 
ever indicate to you that his relationship with Mr. Thomas 
McNamara was changing from that, that it was no longer a 
father-son relationship? 

MR. MEISELMAN: Objection, your Eonor. 

THE COURT: Overruled. 

A Yes, he did. 

Q And cam you relate when that occurred and what 

was said to you and what events — 
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KR. GILLEN: Objection, your Honor, it i 3 in¬ 
proper redirect. 

THE COURT: _0h, it is not, it is directly and 
immediately related to what was brought out on cross- 
examination, there was examination as to the nature of 
the relations between Thomas McNamara and Harold 
Goberman. 

A Apparently the father-son relationship ended, 

to the best of nry knowledge, sometime I would say starting in 
May* around May 1st to 15th, when Harold complained to me as 
well as Mr. McNamara complained to me about each other, about 

the payments, Mr. .McNamara was concerned about making sure 

« 

that the payments were going to the proper parties, and 
Harold was concerned about obtaining payments and Harold 
Goberman was concerned about Mr. McNamara taking over the job, 
the air got a - little heavy. Mr. McNamara was concerned about 
being ripped off and Harold was likewise concerned in a sense, 
and this is what he expressed to ne, and the friendship that 
existed on the initial meeting, and let us say for a period of 
about a month, no longer existed. 

MR. RITCHIE: I have no further questions, 

your Honor. 


MR. GILLEN: No questions, your Honor. 

MR. MEISELMAN: No questions, your Honor. 
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THE COURT: ... You are excused, Mr. Sfaelos. 


THE WITNESS: Thank you. 


(The witness was excused.) 

MR. RITCHIE: The Government will call as its 


next witness Mr. Brady. 


WARREN 


BRADY , called as a witness on 


behalf of the Government, having been duly sworn by 
the Clerk of the Court, testified as follows: 


DIRECT EXAMINATION 


BY MR. RITCHIE: 


Q Mr. Brady, you were subpoenaed to produce 

certain records of the Brady Overhead Door Coripany? is that 


correct? 


I was notified by phone that I was subpoenaed. 


I was never in receipt of one. 


You never received the subpoena? 


Q What documents were you asked to produce? 

A Records kept in the normal course of ; ray 

business activities regarding the transactions between 
McNamara and Goberman. 

Q Now, were you a sub-contractor on the McNamara 

Buick-Pontiac site in Port Jefferson Station? 

A I initially started out as a sub-contractor, ye 




sir • 


premises? 


1677a 

Brady-direct 


1546 


^ And what goods were you installing in those 


Overhead garage doors and operators. 


MR. MEISELMAN: And what? 


THE COURT: The second word, overhead — 

THE WITNESS: Operators, electrical operators. 
THE COURT: The driver of the overhead door. 


THE WITNESS: Yes. 


BY MR. RITCHIE: 

Q Now, how many overhead doors do you recall 

were installed or were there at least more them one? 

A Yes, several doors. 

Q And did you ever obtain these doors from one 

source or from more than one source? 

A From more than one source. 

Q And what were the sources that you obtained 

these doors from? 


A Most of those doors were obtained from a compan 

in New Jersey by the name of Armor-Like Door Manufacturing 
Company at 2700 Hamilton Boulevard, South Plainfield, Hew 
Jersey. 

Q Were those doors kept in your general inventory 


25 


or were they specially ordered for this job? 
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A They were ordered on the basis of the 3 igned 

sale3 order for the job. 

Q And did you produce certain records respecting 

your activities on that McNamara Buick job site? 

A Did I produce? 

Q Did you have those records? . 

A I have them with me, yes. 

Q flay I see them? 

A Certainly. 

MR. RITCHIE: Your Honor, I'm going to ask 

that these be narked in a packet, there are — 

THE COURT: Do you want to show them to counse 


(Continued next page.) 
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i!R. GILLEK: Is that an offer? 

dR. RITCHIE: I want to get it marked for 


Identification. 


MR. MEISELMA1J: Would you nark it separately. 


Mr. Ritchie? 

MR. RITCHIE: Fine. 

(Pause.) 

* i 

MR. RITCHIE: May I have these narked for 
Identification, two packets? 

THE CLERK: Yes, sir. First packet of 
documents narked Government's Exhibit 21 for Identi- 
fication. 

Second packet of documents narked Government's 
Exhibit 22 for Identification. 

(So narked.) 

Q Mow, Hr. Brady, I show you a packet of several 

documents marked Government's Exhibit 21 for Identification 
and a separate packet narked Government's Exhibit 22 for 
Identification. 

Now, with respect to the documents in Government '3 
Exhibit 21 for Identification, can you identify what each 
of these documents is by page? This is the first page 
(indicating)? 

A I have here a statement of July 31, 1972, 
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August 31# 1972. The July 31 reflects a statement of our 
invoice issued on 7/14/72 for $4,215. And it reflects a 
payment on July 24# *72# in the amount of $3800. 

Q That is your invoice form? 

A Yes. This is our statement form. I have a 

copy of the invoice attached if you want that. 

Q Are those documents prepared by you in the 

regular course of your business? 

A By my employees. 

Q Are they kept in your files in the regular 

course of your business? 

A Yes. 

Q Those are with respect to the first two pages? 

A Yes. 

Q With respect to the third page# how is that 

document prepared? 

A The third document is a letter from McNamara 

Duick with Mr. Thomas McNamara's signature, initialed by 
whoever handled the correspondence# saying he was enclosing 
the check for $3300 and that reflected a ten percent retainer 
from the full amount of 4215 which was normal in construc¬ 
tion. 

0 That is a letter from Thomas McNamara to 

yourself? 
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who worked on the job. Nov, the rest of the documents cover 
the initial proposal to LenAl Construction back January 25, 
sales order of 1-larch 7 th, and several change orders. There 
were several change orders on this job. 

Q That is your company’s proposal? 

A Yes. I also have an acknowledgement from 

the manufacturer in New Jersey of the initial order for the 
doors before some of the changes took place. 

Q That is prepared by the other company? 

A Yes. 

Q Whenever you order such doors from another 

company you get such an acknowledgement? 

A Yes. 


That acknowledgement is normally filed in your 


office? 


Yes 


Q In your files? 

A Yes. Accompanied by our original purchase 

order 3301 of 3/15/1972. 

THE COURT: That is your purchase order? 

THE WITNESS: Our purchase order. Which is 
noted that items C, D, and E were for the Gobernaa- 
HcNanara Buick job. 

Q With respect to the clipped together documents 
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which will be put in the packet later, Government's Exhibit 
22 for Identification, can you describe that page by page? 

A Yes. The first pace hero is the invoice for 

another door that was ordered from the company in New Jersey 
for the McNamara job. 

Q When was that ordered? 

A It was entered on May 30, 1972. And it was 

received by us on June 15, that's when they invoiced it. We 
received it June 19th. The rest are copies of bills of lading 
when we picked up the material, et cetera. 

The next one is a copy of the invoice for some wood 
doors that we used on the McNamara job from another manufac¬ 
turer and another distributor. Then their packing slip came 
with the shipment. Then I have a note that I made on June 26, 


1972. 


Before you go into the note, are those docu¬ 


ments prepared by your company, all of them? 

A None of these documents are prepared by my 

company. All the manufacturer's documents is sent to us to 


confirra. 


Whenever you do order doors, do you receive 


such invoices and acknowledgements? 


Yes. 


Are they kept by you in the ordinary course of 
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vour business? 

A - Yea. 

o '. T ith re 3 pacc. to that, last document, you stated 

it was a note prepared by you, is that correct? 


A 


Yes. 


Q Whan was it prepared by you? 

A Prepared on June 26, 1972, as a result of 

conversations with Mr. McNamara, Thomas f-lcilar.ara. 

a On Jane 26, 1972, what if any conversation did 

you have with Mr. Thomas McNamara? 

A Well, in brief, of course, this reflects that 

Mr. McNamara said to me: "The job is shut down because I an 
having a dispute with ILr. Goberstein. I would like to Know 
what the work progress is to date on this job.” 

In other words, how much money do we owe you at this 
point. I told hin work performed to date amounted to $4,000; 
that we had allowance for labor not performed to finish the 
job, two non, one and a half days, 2IS. Add that and the 
total of our contract, 4215. I gave this information to 
Mr. McNamara on the phone on that date. 

Q Did you have any other conversation? 

A On the date — I think probably in the course 

of conversation with him, and. I think it was probably at an 
earlier date ho had mentioned to mo .'lr. Coleman '.us substi- 
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tuting sraller electrical wire than the contract called for. 

In other words, it was a higher gauge. The smaller the gauge 
number the thicker the wire. I heard that in the course of 
our contact. There were many changes made as you can see 
from the paperwork, size changes and — 

i 

Q Prom that paperwork, when were the doors 

received, from the company in liew Jersey installed on the job? 

A We installed doors in Hay, June and completed 

the job on July 14th. 

THE COURT: July what? 

THE WITNESS: July 14, 1972. That i3 the date 

we invoiced it. 

Q Do these records reflect any notation by any 

of your installers concerning work done on July 7th? 

A Yes, original job worksheet, mechanics work — 

there are several notations which I mentioned. 

Q Can you 3how us? 

A You took that folder away. 

Q I*n sorry. 

A We have the mechanics’ remarks, time, what they 

did. You nust understand mechanics do not take courses in 
writing and spelling particularly. They express themselves 
phonetically. You have to interpret it. Therefore it says: 
"Heed order new spring or ten by eight eyelid, we used for 
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the initial contract 1 have is signed by H. Goberman. 

Q Who paid you on this job# Hr. Brady? 

A (Ho response.) 

Q Withdrawn. You were paid on this job, varen* 

you? « 

A Yes# I was paid on this job. 

Q Who paid you? 

MR. RITCHIE: Objection. 

THE COURT: Overruled. 

Q Who paid you# sir? 

A I received payment from either Mr. Thomas 

% 

McHaxnara directly or McNamara Buick. However# I nonsally 
keep a record if I have any question of the integrity of the 
person I am dealing with. I usually keep a bank record for 
the bank member. On this occasion I didn't because I dealt 
with Mr. McNamara for about 20 years and had a wonderful 
business relationship with him. I didn't keep a record. 

(Continued on next page.) 
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VOIR DIRE EXAMINATION 
BY MR. MEISELMAN: (Cont.) 

q We were talking about small things, a spring 

which you had your mechanic install in the early part of 
July, is that correct? 

A Yes. 

Q And the reason that spring was delayed is be¬ 

cause the spring was used cu another job? 

A A mechanic inadvertently took it assuming it vaa 

available but it belonged to the McNamara job. 

Q The original order was given I think by Len-Al 

Construction? 

A No, my original proposal — I assume back in 

January *72, because having done work for Len—Al that they 
were going to handle this job. 

Q Did anybody at the time of the initial order 

disabuse you of that belief? 

A We never got to the order stage, we were at 

the proposal stage. The next proposal I .issued in March, 
March 7th, after some phone conversations with _Harold 
Goberman generated in a sales order and he had confirmed it 
on the telephone and we confirmed it in the mail on March 7th, 

THE COURT: With whom was that second March 

I 
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proposal aiade? 
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THE WITNESS: With H.Goberman and Harmac, 
care of McNamara Buick, Hain Street, Port Jefferson. 
Q Can you tell us which one if at all? 

MR. RITCHIE: Which one what? 


Q 

A 

Q 


Was the order by H. Goberman or Harmac? 

You mean who signed my sales order? 

Yes. 

THE COURT: Who • was the customer in your opinior 


A The customer was H. Goberman and Harmac, Inc.. 

Let me say this, an H. Goberman and Harmacvas 
to the best of my knowledge was my customer. I believe I was 
dealing with these individuals. But anyway let me see, 
finally, when we got the thing resolved and got down to the 
final order, I had — I'm sorry to keep you waiting, but on 
May 18th 

MR. RITCHIE: Your Honor, may we have that 
file also - .marked for identification? 

THE COURT: Later. Let the man go on. 

A (Continuing.) May 18th I prepared a change 

order showing all the changes on the job because there had 
been many. Then I had my office man hand-deliver several 
copies of this order to McNamara's office and Mr. McNamara 
requesting « signature okaying this order as it was finalized. 
All I received back was an order signed by H. Goberman. And 
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having dealt with Mr. Goberman up to this point, I accepted 


3 

that as authority to go ahead. 


4 

MR. HEISELMAN: I object to the entry into 


5 

evidence as not connected sufficiently to Harmac and 


6 

not within the purview of the indictment. 


7 

THE COURT: Overruled. 


8 

MR. RITCHIE: Can we have the9e marked for 


9 

identification? 

• 

10 

THE WITNESS: That Is a chronological note — 


11 

THE CLERK: First exhibit 21 and 22 marked in 


12 

evidence. 


13 

Now, a folder containing documents marked for 


14 

identification as Government's exhibit 23. 


15 

(All so marked.) 


16 

MR. RITCHIE: Why don't you mark a paper and 


17 

attach it to this. 


18 

THE CLERK: Yes sir. 


19 

MR. RITCHIE: I have spoken with each of the 


20 

defense counsel and they have no objection to the 


21 

substitution of copies for the original. I will move 


22 

if your Honor would allow that — 


23 

THE COURT: Yes. 


24 

(Continued next page.) 
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DIRECT EXAMINATION 
BY MR. RITCHIE: (Cont.) 

Q Is it your testimony that Mr. Goberman was doinc 

all the — was having all the discussions with you, concerning 
the installation of these doors prior to May 1, 1972? 

A Yes. I didn't pin it down to the exact date. 

I got the feeling Mr. McNamara might take it over. We were 
dealing with some other building not in the original contract, 
the used car building specifically. 

Q It was after the beginning of May that Mr. 

McNamara began to be involved directly? 

A Yes. 

Q Now, with respect to Government's exhibit 21, 

just show me once again the work sheet? 

A Job work sheet (indicating). The one the 

mechanics worked from. 

Q Now, rather than read all of these documents, 

can you just state from whom or what were the companies in 
New Jersey from whom certain of the doors were ordered? 

A Arm-R-Lite. Do you want me to spell that£ 

Q Is it A-r-m-o-r? 

A A-r-m Hyphen R Hyphen L-i-t-e. 

Q Located in what town? 

A South Plainfield, New Jersey. 
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On what date were the doors ordered from the 


Arm-R-Lite Company r fully Installed? 


Well, the initial order originated on Marchl5, 


1972. 


Q When was it finally installed? 

A All the doors were installed July 14, 1972. 

MR. RITCHIE: I have no further questions. 

MR. MEISELMAN: No questions. 

MR. LEONE: No questions. 

MS. SELTZER: No questions. 

THE COURT: You are excused, Mr. Brady. 

MR. RITCHIE: We have one more short witness. 

I don't know if your Honor — 

THE COURT: Get him over with. 

MS. KATZ: The Government calls Jeremiah Murphy, 
JEREMIAH MURPHY, a witness called on’ behalf 

of the United States of America, was sworn by the 
d- er k of the Court, and testified as follows: 

DIRECT EXAMINATION 


BY MS. KATZ: 


Mr. Murphy, can you tell us your occupation? 

I am employed by General Motors. 

What are your duties? 

Car distributor for Buick Motor Division in the 
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New York Sales Office. 

Q What geographical area does your office cover? 

A All of Long Island, New York City, sections of 

Connecticut aid upstate New York. 

Q Are you familiar with the dealership of McNamara 

Buick-Pontiac? 

A Yes, I am. 

Q Cam you tell us how Buick gets from the manu¬ 

facturer to the dealers the — 

MR. MEISELMAN: In connection with McNamara 

Buick-Pontiac, or generally, your Honor? 

Q In general? 

A Yes, I am. 

Q Can you tell us how generally Buick cars would 

come from the manufacturer to a dealer in the New York area? 

A They are shipped from four assembly plants, 

one in Leeds, Missouri, Wilmington, Delaware, Framingham, 
Massachusetts, and Flint, Michigan. 

Q How are the cars shipped? 

A From two of the assembly plants directly by 

truck, from the other two assembly plants by rail and then 
shipped by truck. 

0 Shipping to a dealer from any of these plants. 


are there any stops made on the way? 
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A Well, if they are shipped by a truck, usually 

it’3 a case where they have 6 or 7 cars on a load and there 
are different dealers in different geographical areas and 
there would be other stops along the way at other Bulck 
dealerships. 

Q In another state? 

A I would say just in the geographical area the 


dealer is in. 


MS. KATZ: The Government asks this be marked 
for identification. Two envelopes containing 9 IBM 


cards. 


THE CLERK: That envelope marked Government's 


exhibit 24 for identification. 
(So marked.) 


cards. 


MS. KATZ: One envelope containing 11 IBM 


THE CLERK: That envelope marked Government's 


exhibit 25 for identification. 


(So marked.) 


BT MS. KATZ: 


Q Now, I show you Government's exhibit 24 and 25 
marked for identification and ask if you recognize the docu- 
nen ts contained in the »\ envelope? 


A 


Yes, I do. 




/ 


o 



l J 




1 


9 


1697a 

Murphy-direct 


1566 




MR. LEONE: Cam I suggest something? 

Can't v/e get them into evidence without giving 
up any rights to objection on the ground there is no 
jurisdiction here? 

THE COURT: It doesn't depend on that, certainlj 

MR. MEISELMAN: I also want to voice an objectior 
that nowhere in the indictment is McNamara Buick men¬ 
tioned. McNamara Re Nu-Cars — 

MR. RITCHIE: But — 

MR. MEISELMAN: May I finish? 

MR. RITCHIE: I am sorry. 

MR. MEISELMAN: McNamara Re Nu-Cars was not a 
franchise dealer and never was mentioned in the indict¬ 
ment and nowhere in the trial has it been established 
that McNamara Buick-Pontiac is the person to whom is 
effected by the — 

MR. RITCHIE: I will bring in the witnesses, if 
necessary. 

HR. MEISELMAN: Nowhere — 

MR. RITCHIE: I don’t think — if it is object 


to I will bring in the witnesses. 

THE COURT: I think this is going to help us a 
lot. We are making a tremendous impression on the 
jury. They go away for generations and they will tell 
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their children until the fourth generation how efficiently 
Courts operate to demonstrate the obvious. 

MR. ME IS ELMAN: I bjq willing to make my objection 
now to reserve any rights on the matter so we can go 
quickly. 

THE COURTi The word automobile is not used in 
paragraph 1 of the indictment nor is the name. Every¬ 
body agrees on that. That doesn't prejudice anybody. 

Now his approving something that is way out in the 
wild blue yonder will not advance the indictment or — 

MR. MEISELMAN: Is there a reservation of ray 
right on — 

THE COURT: Yes indeed. 

(The following took place in open Court.) 

MS. KATZ: The Government would like to offer 
these two envelopes into evidence. 

THE COURT: It should be made clear, I take it, 

Mr. Murphy, no cars were ever shipped to a company 
called McNamara Re-Nu-Cars, Inc.. That is not the 
customer's name? 

THE WITNESS: No sir. As far as I knew it is 
McNamara Buick-Pontiac. 

THE COURT: That is thename of the customer and 
that is what those cars relate to? 
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THE WITNESS: That's right. 


MR. MEISELMAN: Thesis are computer cards. I 


can't read them and I take the witness' word for it. 


THE COURT: Probably a couple of people on the 


jury can. 


Are you going to have him interpret them? 


MS, KATZ: Yes. 


THE CLERK: Now Government's exhibits 24 and 25 


in evidence. 


(So marked in evidence.) 


BY M S KATZ: 


Now, Mr. Murphy, can you explain the code used 


on these documents? 


can. They are IBM cards, keypunched and 


code printed on the cards that show the zone office and the 


dealer that the car is shipped to, - 1 • it shows the order 


number, the model of the car, the equipment on the car and 


the vehicle identification number. 


(Continued next page.) 
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0 Looking at those series of numbers that stand 

for the destination zone, can you tell us what destination 
zone those cards indicate? 

A The New York zone. 

q And you did say that the next series ^f 

numbers stand for the dealership? 

A Yes, that is correct. 

Q Would you read those numbers and tell us what 

the dealership i3 that they stand for? 

A It i 3 229, and that is the code number for the 

McNamara Buick in Port Jefferson. 

Q Do you know the address in Port Jefferson? 

A The street address? 

Q Yes. 

A No, I don't 

Q Do you know what street it was on? 

A It is on the comer of Route 112 and I think 

the Smithtown By-pas3. I don't know the street number or 


the buildincr. 


that? 


And can you tell us what the next series ~ — 
MR. MEISELMAN: Is the witness testifying to 


THE COURT: What is the date of the card, what 


period is covered by it? 











1701a 

Murphy“direct/Katz 


1570 


THE WITNESS: Well, there are cards here from 
1972 vehicles and 1973 vehicles, the 1973 vehicles, 
the date of shipment would be 9/13/73, and the 1972 
vehicles, the date of shipment is 7/572. 

MR. KEISELMAN: What is he referring to, is 
the address given by Mr. Murphy the address obtained 
from the record or is he testifying from his own 
knowledge? 

THE WITNESS: I an testifying from my own 
knowledge. 


BY MS. KATZ: 


Can you tell us what the next series of 


numbers stand for? 


The next series of numbers stand for the 


order number of the wholesale car order. 


And is there some numbers that stand for the 


vehicle identification number? 


Yes, there are. 


And what is the first entry in that box, is 


that the numerical period.. 

^ It is the numerical period. 


And what does that stand for? 

That stands for the year, the year of the 


vehicle. 
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Q And the next entry is an alphabetical letter; 

si that correct? 

A Yes, it is. 

Q What does that indicate? 

A That stands for the plant that the car is 

produced at. 

Q Going through the series of cards, can you 

tell this Court the place of origin of the shipments?. 

A Yes, I can. 

On the 1973 vehicles, they — three of them 
were produced at Framingham. 

One was produced at Wilmington, Delaware. 

Six were produced at Flint. 

On the 1972 vehicles, all nine were produced 
at Wilmington, Delaware. 

Q And immediately below the vehicle identifi¬ 

cation number box, there appears a box; what would that box 
indicate? 

A That is the date, the approximate date that 

the car was shipped, it is the date that the car was 
invoiced. 

Q When you say "shipped," do you mean shipped 

from the plant? 

A That it was turned over to the carrier, leaves 
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the assembly plant and goes into the hands of the carrier 
who transported the cars. 

Q If you continue to the left there i3 a box 

narked "date, DEhA'D" and what would that box indicate? 

A To the left or the right side? 

q I guess it is to the right, it is the last 

series of numbers. 

A Date sold, that is the approximate date that 

the car wa 3 delivered to the new car purchaser. 

Q Can you read from the card the date the car 

was shipped and the corresponding date it was delivered, 
for each of the cars? 

A One was shipped on 9/13/73 and the delivered 

on 9/27. 

Another one was shipped on 10/21 and 
delivered on 10/25. 

Shipped December 9, and delivered on December 

19. 

Shipped January 19 and delivered January 13. 
THE COURT: I3 this in *74, then? 

THE WITNESS: This is *73. 

THE COURT: So that — well, that is 
September, October, December and January of what 


year? 
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THE WITNESS t This is January of 1973 and 
the October dates would be 1972. 

THE COURT: And the September date? 

THE WITNESS: The September date would be 1972. 
THE COURT: And the December date? 

THE WITNESS: 1972. 

A The next car was shipped 8/22 and delivered 

10/3. 

THE COURT: Of what yoar? 

THE WITNESS: That would be 1972. 

A The next car was shipped, shipped 6/8 

and delivered 7/2, and I would say that would be 1973. 

The next car vas shipped November 13, and 
delivered November 29, 1972, that would be. 

One was shipped February 5 and delivered 3/19 

of *73. 

Shipped 3/22 and delivered 4/23 1972. 

Shipped 4/5 and delivered 11/20 of 1973. 

The last 1973 car was shipped on 5/5 and 
delivered on 5/30 of 1973. 

And 1972 vehicles — 

THE COURT: When you say '73, you mean the 
*73 model? 


25 


THE WITNESS: The *73 model, yes, that is 


1574 
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correct. 

A And on the '72 vehicles, the first one was shipped 

on 7/5 and delivered to the customer on 9/6 of '71. 

And the next one was shipped on 6/2 and delivered on 

6/19 of '72. 

THE COURT: '72? 

THE WITNESS: '72. 

THE COURT: Now the July one was what? 

THE WITNESS: The July one was ’72. 

A The next car was shipped on 5/9 and delivered 

5/24 of '72. 

The next car was shipped on 4/6, delivered 

4/19/72. 

Shipped 3/6, delivered 3/16/72. 

Shippped 22/2, delivered 3/10 of '72. 

Shipped 1/19, delivered on 2/2 of *72. 

Shipped 9/22, delivered on 9/30 of '71 
MS. KATZ: Your Honor, we will forego the 

rest of the readings. 

MR. MEISELMAN: No objection. 

MR. GILLEN: No objection. 

THE COURT: What was that? 

MR. LEONE: No objection. 

MS. KATZ: He made the point, we have made the 

» 
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point, he doesn't have to continue with any more 
cars. 


(Cont'd on next page.) 
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DIRECT EXAMINATION 
BY MS. KATZ: (Cont.) 

Q I just have one or two more questions: 

In the years 1972 and 1973, approximately how 
many cars were shipped to the McNamara Car dealership in each 
month? 

MR. MEISELMAN: I object I believe to the form 
and content, your Honor. 

THE COURT: Yes, I think in view of what we 
have discussed at side-bar I think you must ask as to 
what company — 

Q In 1972 and 1973 — 

THE COURT: And you are asking for shipments 
within the calendar year. 

MS. KATZ: Within the calendar year. 

BY MS. KATZ: 

Q Each ;• month approximately how many cars would 

be shipped to your dealership — I'm sorry, I don't remember 
the number on the IBM card. 

A 220. 

MR. MEISELMAN: I will object to that, your 

Honor. 

THE COURT: I think that he told us that the 
company was the McNamara Buick. 
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THE WITNESS: McNamara Buick-Pontiac. 

THE COURT: What? 

THE. WITNESS: McNamara Buick-Pontiac. 

MR. MEISELMAN: Limited strictly to that I have 
no objection except as to what I previously stated at 
the side-bar, your Honor. 

THE COURT: As long as that is true. 

BY MS. KATZ: 

Q Do you know for a fact that all of these cars 

were ^ . shipped only to a company named the McNamara Buick- 
Pontiac, and does it indicate on the card that this was the 
name of the dealership? 

A Well, it indicates the code name of the 

dealership and that is the name that we have on record with 
that code number. 


THE COURT: And the contract between the 
manufacturer and the dealership ordinarily would con¬ 
tain its name; isn't that not so? 

THE WITNESS: Yes. 

THE COURT: That would have the correct name of 
the company on it, it would be the- one corresponding 
to the code. 

THE WITNESS: That is correct, sir. 

THE COURT: All right. 


ii 
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BY MS. KATZi 


are shipped? 


Cam you tell us approximately how many per raonl 


A I would say approximately 30 to 40 Buicks. 

THE COURT: A month? 

THE WITNESS: A month. 

q Was that so in 1972 and 1973, the number you 

are giving us, is it the approximate monthly number of cars? 

A I think it would be a little higher in *73 than 

it was in '72. 

Q Just one more question. 

This is only a representative sample of the 
IBM caurds you have with this customer; is that correct? 

A That is correct. 

THE COURT: We aren't going to do all of those 

30 months. 

MS. KATZ: Right. 

I have no further questions. 

MR. MEISELMAN: Mr. Murphy, it is late, I will' 
try to limit myself. 

CROSS-EXAMINATION 
BY MR. MEISELMAN: 

q Do you have any records, do you have any know¬ 

ledge concerning a company called McNamara Re: Nu-Cars, Inc. 
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2 

A 

That is correct. 

3 


THE COURT: The cards don't show it. 

4 


THE WITNESS: The cards don't show. 

5 

BY MR. MEISELMAH: 

6 

Q 

As far as you know, no vehicles wera:=\ ever 

7 

shipped to McNamara Re: Nu-Cars, Inc. at Nesconset Highway? 

8 

A 

I don't understand that question. 

9 

Q 

No cars were ever shipped to Re: Nu-Cars, Inc. 

10 

on Nesconset Highway? 

11 

A 

That is correct. 

12 

Q 

And no vehicles were ever shipped to McNamara 

13 

Buick on Nesconset Highway until the latter part of 1972? 

14 


THE COURT: Well, he must accept your statement, 

15 

Q 

If you know? 

16 

A 

If the statement you made about the date of that 

17 

building was 

built is correct, then you are correct. 

18 

Q 

Well, it depends solely on whether I'm telling 

19 

you the truth, yes. 

20 


MR. RITCHIE: The Government will stipulate to 

21 

0 

that. 

your Honor,. 

22 

• 

THE COURT: Well, perhaps counsel can agree on 

23 

that. 


24 


MR. MEISELMAN: Yes, that is correct. 

25 


THE COURT: It is agreed that the shipments in 
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face of the dealership being removed from downtown 
Port Jefferson to Nesconset Highway didn't take place 

until September 1972. 

MR. RITCHIEx *72, so stipulated. 

MR. MEISEU4AN: It will be agreed, your Honor, 
that McNamara Buick-Pontiac did not move its location 
from Port Jefferson Village to Port Jefferson Station 
on Nesconset Highway until the latter part of Septe m b er , 
1972. 

MR. RITCHIE: So stipulated. 

MR. HEISELMAN: Will you also stipulate, Mr. 

Ritchie, that McNamara 

THE COURT: McNamara Re: Hu-Cars, Inc. — 

MR. MEISELMAN: McNamara Re: Nu-Cara, Inc. was 
never a franchise dealer, and never purchased and 
never sold a vehicle of General Motors or anybody else. 
MR. RITCHIE: I would doubt it, your Honor. 

THE COURT: What is that. 

MR. RITCHIE: I would so stipulate to that, your 

Honor, it is highly doubtful. 

MR. HEISELMAN: What does that mean. 

THE COURT: You mean it is doubtful, it is 
correct. 

MR. RITCHIE: As far as I know that is a land 
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holding company and not a dealership in cars, and I 
will stipulate — 

THE COURT; I see what you mean, you doubt that 
they ever bought or sold an automobile. 

MR. RITCHIE: I understand that —_well, no, I 

do mean that, yes. 

THE COURT: Maybe a truck during construction. 
MR. RITCHIE: An automobile, yes. 

THE COURT: But that they never dealt in cars, 
MR. RITCHIE: That is correct. 

I will stipulate to that, your Honor. 

MR. MEISELMAN: No further questions. 

MR. LEONE: No questions,your Honor. 

MS. KATZ: No further questions, your Honor. 

THE COURT: You are excused. 

(The witness was excused.) 

MR. RITCHIE: I don’t know what your Honor wants 

to do. 

THE COURT: If we will stay one minute longer 
heads will roll. 

MR. ME IS ELMAN: Your Honor, may I — are you 

excusing the Court, your Honor. 

THE COURT: Yes, excusing the jury. 

MR. MEISELMAN: All right. 
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THE COURT: We will adjourn now until — oh, we 
have that sentence — 10:15, until 10:15 tomorrow, when 
we will have one other matter which will take a few 
minutes and we will then resume the trial. 

Please don't discuss the case with one another 
or with anyone not on the jury until it is given to 
you to decide. 

All right. 

(At 5:10 o'clock p.m. a recess was taken.) 

* * * • 
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